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IN THE 
Supreme Court of Appeals of Virginia 
t -
AT RICHMOND 
WOODROW F. PAYNE 
and 
FRANCES K. PAYNE, his wife 
Appellants 
vs. 
VIOLA J. PAYNE, 
widow of John J. Payne, deceased, in her 
own right and as administratrix of his 
estate. 
MARGIE PAYNE EAST and HARRY PAYNE, her husband; 
THELMA PAYNE BEVERAGE and EDGAR L. BEVER-
AGE, her husband; 
WILSON H PAYNE. and ANNA BELL H. PAYNE, his wife; 
MARY PAYNE ODOM and ROBERT ODOM, her husband; 
CAPTAIN E. PAYNE and MARGARETE. PAYNE, his wife; 
SYLVESTER J. PAYNE and ROSA B. PAYNE, his wife, 
Appellees 
To the Honorable Justices of the Supreme Oowrt of Appeals 
of Virginia: 
Your petitioners, Woodrow F. Payne and Frances K. Payne, 
his wife, respectfully show unto your Honors that they are 
aggrieved by a decree entered in the Circuit Court of .Augusta 
County on the 1st day of April, 1941, under the terms of which 
the sale of a certain tract of land in the County of Augusta, 
Virginia, containing approximately 160 acres, was- confirmed 
as ~ judicial sale; and a Commissioner appointed ,to convey 
the tract of land to the purchasers under an alleged contract. 
A transcript of the Record is herewith presented. 
2* *FACTS 
It will appear from the transcript of the record that John 
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J.- Payne died intestate on May 21st, 1939, the owner of a 
valuable tract of land in Augusta County, Virginia, containing 
160 acres, and that he was survived by his widow and eleven 
children, four of these children being infants under the age 
of 21 years-the oldest infant being 19 years of age and the 
youngest. being 11 years of age. ( Record pages 22 and 23.) 
· John J. Payne also left some personal property, consisting 
of livestock, farming implements and farming equipment; and 
his widow, Viola J. Payne, qualified as the Administratrix of 
his estate. 
On the 30th day of January, 1941, the widow and all of 
the children of John J. Payne, deed., except the appellant 
Woodrow F. Payne and one of the infant children, entered 
into a contract with Arthur E. Houff, Tazewell 0~ Tench and 
Abner F. Weaver, agreeing to sell the tract of land of which 
John J. Payne died seized and possessed, to the said Houff, 
Tench and Weaver, for the sum of $12,000.00. The contract 
of sale provided that .in order to pass good title to the pur-
chasers, by reason of the fact that four of the sellers were 
minors, the adult sellers would institute a chancery suit a-
gainst the minors to have the sale confirmed by the Court and 
a good title transferred to the buyers. To carry out the pro-
visions of the contract this suit was instituted against the 
minor children of John J. Payne· and against this appellant 
a.nd his wife. 
The prayer of the Bill was that the Court decree that the 
farm was not susceptible of partition in kind or allott-
3* able to any person *in interest and that sale thereof 
be made for partition and that the contract of sale 
hereinabove referred to be confirmed as a judicial sale. Th~ 
appellant Woodrow F. Payne filed an answer to the Bill, 
objecting to the sale upon the ground that the price agreed 
upon was inadequate. The purchasers under the contract 
of sale became parties to the suit by petition and, after the 
taking of depositions and hearing certain evidence ore tenus, 
the trial Court entered the decree complained of on the 1st 
day of April, 1941, whereby the Court determined that the 
tract of land of 160 acres, of which John rT. Payne died seized 
and possessed, was not susceptible of 11artition and division 
in kind and that a sale of the said farm was necessary in 
order to effect a partition, and decided further that the price 
fixed in the contract of sale was fair and that the contract was 
binding as a judicial sale on all of the co-owners of the said 
farm and their consorts, allowed certain commissions to the 
real estate agents who negotiated the sale and directed G. 
H. Branhman as Special Commissioner to convey the real 
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estate to the purchasers under tlie contract, and referred the 
cause to a Master Commissioner in Chancery to take certain 
accounts and make the proper report. 
Appellant filed with his answer a written offer of $12,500.00 
for the farm which was sold under the contract, for the sum 
of $12,000.00. 
. The Bill of coinplaint was not sworn to, the answer of the 
guardian ad !item for the inf ant defendant was sworn to and 
the answer of the infant defendants over the age of 14 years 
was duly sworn to. · 
4* * ASSIGNMENTS OF ERROR 
- 1 -
The Court erred in holding and deciding that the contract 
of sale filed as an exhibit with the Bill in this cause was "bind-
ing as a judicial sale on all of the co-owners of said farm 
and their consorts." 
- 2 - . 
The Court erred in decreeing a sale · of the infants' interest 
in the land involved in this proceeding, without requiring 
the statutory provisions relating to the sale of infants' land 
to be first compiled with. · 
- 3 -
The Court erred m compelling the appellant to make sale 
of his interest in the real estate involved in this proceeding 
against his will, at a price which was unsatisfactory to said 
appellant and at a price .less that the real estate would have 
brought at a judicial sale, properly conducted. 
• 4 ._ 
The Court erred in not directing the real estate involved 
in this proceeding to be sold at public auction to the highest 
bidder.' 
- 5 -
The Court erred in accepting a price, for the real 
5* estate *involved in this proceeding, which was less than 
the sum offered for the same real estate prior to any 
sale being ordered by the Court. · 
- 6 -
The Court erred in failing to decree a sale at public auction 
after due .and proper advertisement of the real estate involved 
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in this proceeding, after the Court determined and decreed 
that the same was not susceptible of partition and division 
in ldnd. 
- 7 -
The Court erred in making a contract for the appellant 
against his will. 
ARGUMENT 
The assignments of error will be discussed, as far as possible, 
in the order herein named. 
In dealing with the first assignment of error the Court's 
attention is called to the prayer of the bill as follows: 
"That the contract made by the complainants with Arthur 
E. Houff, Tazewell 0. Tench, and Abner F. Weaver, as pur-
chasers of the said farm, be approved by the Court, and the 
sale confirmed to the purchasers as a judicial sale." (Record · 
page 5.) 
And also to the following language of the decree appealed 
from: 
"The Court, therefore, is of the opinion to, and doth hereby 
ratify, approve and confirm the said contract and sale at the 
price and upon the terms and conditions therof, and doth make 
the contract binding as a judicial sale on all of the co-
6* owners of said farm and *their consorts, parties to this 
suit." ( Record page 7 4.) 
It seems clear that the contract of sale referred to in the 
bill and the decree of Court could not, under any circumstances, 
be held to be a judicial sale of the real estate mentioned in 
the contract, and the holding of the Court that the same was 
binding as a. judicial sale is clearly erroneous. 
In Lile's Equity Pleading and Practice, Second Edition, Sec. 
294, page 147, a judicial sale is defined as follows: 
"Properly speaking a judicial sale is a sale made on behalf 
of a court of competent jurisdiction, through authorized agent, 
usually a master or commissioner, and inchoate until con-
firmed by the Court." ~ 
And in II Barton's Chancery Practice, ( Sec. Edition) page 
1150, Sec. 330, the term "judicial sale" is defined :;is follows : 
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"A judicial sale is one which is made-by a Court of competent 
. jurisdiction in a pending suit through its authorized agent, 
a.nd hence sale made by a Special Commissioner appointed for 
that purpose, reported to the Court and confirmed by it, 
although it was not made at public auction, was held to be 
a judicial sale. But where a sale was made privately between 
the parties, and it was contracted that the vendor would also 
procure the approval of the proper court to the contract, 
without charge or cost to the purchaser, which was done, it 
was regarded as a private and not a judicial sale. For, said 
the learned Judge, 'the Court was not asked, or expected to 
make, but to confirm a sale already made. Its aid was invoked 
to ratify what had already been done, to sanction terms already 
agreed by the parties'." 
In other words, there can be· no judical sale except in a 
pending suit. In the case at bar there was no pending 
6a * suit when *the contract was made and the contract 
itself was made between the 1mrchasers and only a 
portion of those holding title to the real estate, such a sale 
made prior to the institution of any suit before there was 
any judicial proceedings could not of course be a judicial 
sale and to hold that the same was a judicial sale was plainly 
erroneous. 
In this same connection the Court's attention is called to 
the case of McAllister vs. Harmon, 101 Va. 17, where the 
Court, in determining whether or not the sale of real estate 
in question in that case was a judicial sale, said on page 24: 
"The first question, therefore, to be considered, is whether 
or not the sale was a judicial sale." 
"A judicial sale is defined to be one which is made by a 
Court of competent jurisdiction in a pending couse, through 
its authorized agent. Terry v. Ooles, 80 Va. 695; A.lemander 
v. Howe, 85 Va. 198, 201 ; 7 S. E. 248; Rorer on Judicial Bales 
( 2nd Ed.) Sec. 1. See also Christian v. Cabell, 22 Gratt. 82. 
"Tested by this definition, it is clear that the sale in ques-
tion was not a judicial sale. The Court neither made the 
sale nor authorized :McAllister, Trustee, and Glendy to make 
it. The agreement to sell does no purport to be a sale by the 
Court nor its authorized agent or agents, but is a sale by 
the parties of the first part, one as Trustee and the other in 
his own right. Its validity is not made to depend and did 
not depend u11on the Court's confirmation. It is true that 
the sale was reported to the Court by McAllister, Trustee, 
and that it entered a decree approving and confirming it, and 
0 
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directed-the vendor Glendy consenting--:that the purchase 
price should be paid to the general receiver of the Court, 
but the decree refers to the sale as made by McAllister, trustee 
and C. D. Glendy, and states that it appears from the 
6b* report of sale that Harmon and *Berkeley had made 
their purchase from C. D. Glendy in his own right, 
and from McAllister, Trustee." · 
So in the case at bar there was no pending suit at the time 
the contract of sale was entered into and the Court 
7* nei.ther made *the sale nor authorized it to be made. 
It could not of course, because at the time the ~ontract 
was made as heretofore stated, no suit had been instituted, 
there was not judicial proceeding and no parties were before 
the Court asking for a judicial sale of the real estate. 
The case of Sproul v. Hunter, 122 Va. 102, is interesting. 
In that case the Court held the sale there made to be a judicial 
sale but in so holding it said at page 108 : 
"Viewing the contraversy from a different angle, we are 
of opinion that the sale was a judicial sale. The minds of 
the parties never met on any other hypothesis. The executors 
had already invoked the aid and direction of the Court in the 
administration of the estate and the discharge of their 
duties as executorial trustees. The Court had assumed juris-
diction of the parties and the subject matter, and, from time 
to time, entered decrees in furtherance of the objects of the 
suit." 
In the case at bar the contract of sale was a private con-
tract made between certain individual owners of real estate 
on the one hand and the purchasers on the other. This con-
. tract was dated on the 30th day of January, 1941, and the 
bill of complaint was not filed in the chancery suit until Feb-
ruary 19, 1941. ( Record p. 1.) · 
It necessarily follows of course, and it is not contended 
otherwise, that the sale was not made in a pending chancery 
suit, that the Court had not assumed jurisdiction of the par-
ties or the subject matter, and the sale could not possibly 
be construed as a judicial sale, and the error in so holding 
appears to be plain and free from doubt. 
8* *SECOND ASSIGNMENT OF ERROR 
In presenting the second assignment of error, the Court must 
necessarily determine first whether or not the suit institu~ed 
against the appellants and others was a suit for the sale of 
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the infants' land or for the interest of the infants' in the land. 
If the suit had for its object this, there can be no question, of 
course, that the statute has not been compiled with and that 
the Court erred in decreeing a sale of the interest of the infant 
defendants in the real estate involved in this ligitation, with-
out requiring the special statutory regulations to be compiled 
with. 
The contract which is filed as an_ exhibit with the bill, 
provides as follows : 
"It is understood that this sale has been made by Edward 
Palmer and Company, acting as Real Estate Brokers, for 
the sellers, and out of the purchase money the Brokers shall 
be entitled to receive their regular Five (5) per cent com-
mi~sion." (Italics added.) (.Record pages 8 and .9.) 
"It is agreed that in order to pass good title to the said 
farm, by reason of the fact that four of the sellers and minors 
the adult sellers will institute and conduct, forthwith, in 
the Circuit Court of August County, a chancery suit against 
the minors, in order that the sale hereby made may be con-
firmed by the Court, and a good title transferred to the 
buyers." (Italics added.) (Record page 9.) 
The bill filed in chancery alleges : 
"That the contract made by the complainants with Arthur 
E. Houff, Tazewell 0. Tench, and Abner F. Weaver, 
9* as purchasers *of the said farm, be approved by the 
Court, and the sale confirmed to the purchasers as a 
judicial sale." 
It seems clear· from these allegations and provisions that 
tn.e principal object of the suit was to have the Court sell to 
the purchaijers or confirm a sale already made by certain 
parties to the purchasers of the ·interest of the infants in 
the real estate formerly owned by John J. Payne, deceased. 
There may have been other objects of the suit and the land 
may not have been susceptible of division and pai•tition in 
kind, but the principal object of the suit, as set forth in the 
bill and the contract, is plain. 
The object of this suit is also shown by the evidence of the 
widow of John J. Payne, Mrs. Viola J. Payne, who testified 
in response to questions -propounded by counsel who instituted 
the suit, as follows : · 
"Q. Is it, at least in part, . true, Mrs. Payne, that because 
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of the indebtedness of the estate, you and the children have 
considered it advisable to sell the farm? 
"A. Yes, sir. 
"Q. Under the circwnstances, do you think that it is for the 
best interest of the family, or your children and yourself, to 
sell the farm? o 
"A. That is what I think. 
"Q. Did you make any effort to sell the farm, and if so, 
with what result? 
"A. I placed the sale of the farm in the hands of Edward 
Palmer & Co., real estate agents, at Waynesboro, and they 
have been endeavoring to sell it for some time, and 
10* finally they sold it to *Messrs. Tench, Weaver and 
Houff. The contract is filed with the bill-it is signed 
by all of the children with their wives and husbands, except 
Woodrow F. Payne and his wi_fe-they are at Norfolk, Va. 
and Pauline did not sign at the time. 
Q. Does this contract represent the wishes of all of the 
parties who signed it? 
. "A. I guess so-yes, sir." (Record pages 25 ~nd 26.) 
It further appears from the petition filed by tl1e alleged 
purchasers, (which petition must have been prepared by an 
attorney, the name of. whom does not appear on the petition 
or anywhere else in the Record) as follows: s 
"That the petitioners are informed Woodrow F: Payne has 
answered in said suit to the effect that the price agreed is 
inadequate, or not a satisfactory sum. ·which allegation the 
petitioners deny, as clearly shown by the depositions, and 
they say they have aleardy purchased, and are the owners 
of every interest in said farm, according to the terms of th~ 
said contract, save only that interest of Woodrow F. Payne, 
and as against him they are _rightfuly entitled to have the 
sale completed, and a. good title conveyed to them." (Record 
page 19.) 
And again in the same petition we find the following prayer 
for relief: · 
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''Wherefore, the petitioners pray that they may be per-
mitted to file this, their petition, in the above entitled cause, 
and become parties thereto, that the bid of the said Howell 
be rejected, and the sale of the said farm to the petitioners 
be specifically enforced in this suit according to the 
11 * terms, *conditions and provisions of the contract of 
sale." ( Record p. 21.) 
It seems clear, therefore, from the allegations of the bill, 
the provisions of the contract, the depositions of witnesses 
and the allegations of the petition filed by the purchasers, 
that the principal object of this suit was to have the court 
decree a sale in accordance with the terms and provisions of 
the contract heretofore entered into of the infants' interests 
in the real estate owned by their late father. 
It being· thus plainly shown what the principal object of 
the. suit is, we· submit· that the decree of the Court confirming 
t~is sale as to the infants, is clearly erroneous and the sale 
confirmed therby is void and even if this appeal were not 
prosecuted the purchasers would acquire no title to that 
real estate owned by the infant defendants. · 
We believe that the most' outstanding of the more recent 
cases dealing with this subject is that of Gee v. M cOormick, 
142 Va: 173, in which case Justice Campbell, now Chief Jus-
tice, 'made an exha:ustive study of the authorities and made 
valuable recommendations to the profession in conducting 
suits for the sale of infant's land. 
In that case the bill was filed by the guardian of the in-
fruits against ·the infant· defendants, · and mother, who· was 
the widow of the deceased who owned a tract of land in 
Prince Edward County, containing 85 acres. Answers were 
filed by the widow and by the guardian ad litem for the in-
fant defendants and· the depositions of the guardian and 
the widow were taken to show the propriety of the sale. 
The Court directed the sale to be made, which was done, 
12* and report of sale was confirmed. A new suit *was 
instituted by the infants, through their next friend, 
in which the sale of this land was set aside as being null and 
boid, because of the failure in the original suit to comply with 
the terms and provisions of the Statute with reference to the 
sale of infants' land. 
In that case, after holding that the original suit was clearly 
one for the sale of infants' land, the appellate court held 
that the sale of the real estate in the first suit ·was void and 
entered a decree restoring the title to the heirs of Beverly 
D. McCormick, deceased. 
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After citing the Virginia cases which hold that a Court 
of Equity has no authority under its general jurisdiction to 
sell the real estate of infants, whether for their advantage or 
not, the Court set forth what must appear in the record of 
the suit instituted for the .purpose, in order for a sale of in-
fants' land or any interest therein to be binding. · Among other 
necessary things is must appear from the record that the com-
plainants bill is verified by the oath of the plaintiff. The 
parties to the suit must be the infants' and those who would 
be the infants' heirs were they dead; and there must be 
plainly shown all of the real estate and personal property 
l~elonging to the infants. · 
The effect of a failure to comply with these statutory pro-
visions is set forth in the opinion of the Court in the Gee 
case and there is in the opinion numerous quotations from the 
more recent Virginia cases on the same subject .. It is not 
necessary here of course w i·eview thost authorities revieived 
therein. This Court has repeatedly held that these 
13* statutory *requirements must be compiled with. In 
the case of Goleman v. Va. Stave Oo., 112 Va. 70, 
· J·udge Buchanan set forth the rule in the following language, 
which is quoted· with approval in the Gee case: 
"But infants are also the favorites of Courts of Chancery. 
They are not incapable of conveying their real estate, but 
are incompetent to consent to any of the proceedings pro-
vided by law for its disposition . In such a proceeding as the 
one involved in this case they stand in the position of hostile 
i,arties to it and are treated as objecting to every step taken 
therein" 
In the case of Gee v. }fcOormick, supra, Justice Campbell 
stated that the errors or omissions appearing from the record 
in that case could have been discovered had the case been 
referred to a Master Commissioner to make the necessary in-
quiries and enumerated the enquiries to be I_llade and sug-
.gested to the profession and to the trial courts that the pro-
cedure outlined in his opinion be adopted. 
The. case of Gee v. McOormick has been approved and fol-
lowed by this Court in the more recent case of New-man v. 
George, (Va.), 170 S. E. 713. 
In the case of Olark v. George, supra, the Court was asked 
to confirm a contract for the sale of infants land. The Court 
held that such could not be done unless the statutory re-
quirements for the sale of infants land were compiled with 
and in the course of the opinion said:· 
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"In Gee v. McOormick, 142 Va. 173, 128 S. E. 541, in an 
able and exhaustive opinion handed down by Campbell, J., 
now the Chief Justice of this Court, there is a review of many 
of the cases upon this su~ject. The procedure as well 
14 * as the essentials to the *validity of suit are clearlY.: 
outlined in that case. When tlie present suit is tested 
by the principle applied in that case and the many other 
cases therein referred to, it is perfectly plain that the trial 
eourt erred in its decree." 
And accordingly the decree confirming the contract of 
sale of the infants' land was held to be erroneous. 
Applying the well established principle, hereinabove out-
lined, to the case at bar, we find an allegation of the bill set-
ting forth that the adult owner, except the appellant, have 
sold the said farm to the purchasers. ( Record page 4.) And 
an allegation in the bill that t)le administratrix is engaged 
in the settlement of the estate and has sufficient funds to 
pay all unsecured indebtedness of the estate. The bill is 
not sworn to and there is no allegation as to what the per-
sonal estate of the infants consist of a.nd there is no proof 
as to what the real estate consists of, but a commissioner under 
the decree confirming the sale is to determine this in the 
future. · 
It plainly appears from the record that the real estate, 
a portion of which was owned by the infants, was not sold to 
the best advantage, and that it did not bring the best possible 
price, as the law requires not only in the sale of infants 
land but in the sale of all lands in a judicial proceeding. 
In fact, an examination of the pleadings and the evidence 
will show conclusively that while this proceeding was insti-
tuted for the purpose of making sale of the interest of infants 
in. land that the statutory requirements for such sales were 
not compiled with and the proceedings were not conducted 
as such. All proper parties are not before the Court. The 
decree, therefore, was clearly erroneous and for this and 
other reasons should be reversed and the suit dismissed. 
15* * ASSIGNMENTS OF ERROR NO. 3, 4, 5, 6, and 7. 
Assignments of error 3, 4, 5, 6 and · 7 may be considered 
together as pFesenting the broad question as to how far a 
Court of chancery may go in making sale of real estate for 
an adult who has not agreed to sell his interest in the real 
estate and who· is unwilling to sell at the price agreed upon, 
and who has presented to the Court conclusive evidence that 
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the contract price was less than could be received if the 
sale had been conducted as required by law. 
It was erroneously argued in the trial court and the trial 
court evidently concluded that the appellant Woodrow F. 
Payne and one J. V. Howell were seeking to put in an upset 
bid and thereby have "the real estate re-sold. This is not a 
case of one putting in an upset bid for the real estate sold 
in a judicial proceeding. The contract of sale, as has been 
repeatedly pointed out in this petition, was a private one, was · 
not held under the direction of the court and was in no sense 
a judicial sale, and the written offer of J. V. Howell, found 
on pages 14 and 15 of the Record, to pay $12,500.00 for the 
real estate which certain of the owner had agreed to sell for 
$12,000.00, was··introduced for the-purpose of showing that if 
a judicial" sale properly conducted was had that the real estate 
would bring more money that the contract price. This was 
~ot an upset bid, because thtfreal estate had not been open to_ 
bidding. . 
The principal of law is well estabilshed that judicial sales 
.of real estate must be held under the most advantageous cir-
cumstances so as to realize the best possible price. Th:e 
written offer of J. V. Howell: ·and his evidence shows con-
clusively that this sale was not ·conducted under the 
16* most advantageous circumstances so *as to realize the . 
best- price possible; and was not offered .. for sale to the 
highest bidder, as judicial sales must~ be conaucted, and no 
infants' lands can be sold except in a judicial ·proceedi.Jig, 
and no partition sale can be had except in a judicial proceeding. 
The principle is well set forth in the case of Steinman v. 
Clmchfield Coal Corp.; 121 Va. 611, where the Court said.at 
page 640: ' ·:_.; ;:: 
"There is no subject about which the' Courts are more 
careful than that of judicial sales. It is the . effort of tlie 
Courts at all times to see that the land is brought to the ham-
mer under the most advantageous circumstances so as t~ 
realize the best price that can be obtained therefor, and to 
protect the interest of all parties, and it has been held that 
before a sale of land is decreed, any cloud on the title or any 
impediment to a fair sale .ought to be removed as far as 
it is practicable to do so." 
Counsel are well aware of the statutory provisions per-
mitting the sale of real estate for partition where it is shown 
that the real estate is. not susceptible of partition in kind. 
It 111ay be conceded that in the case at bar the real estate 
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involved in this ligitation was not susceptible of partition in 
kind, and that, therefore, a suit for patition and a decree 
directing the sale for partition would have been proper in 
this particular case. 
When land is sold · for partition the sale is a judicial one 
and the sale must lle conducted so that the real estate will 
bring the best possible price and nowhere has it been held or 
do we think it could be properly held that a Cou~t can com-
pel one who owns an undivided interest in real estate to accept 
a price fixed and agreed upon by others without consulting 
him. That is just what was done in this case. The ap-
17* peUant, Woodrow F. Payne, refused to sign the *con-
tract of sale; he filed an answer in the suit to which 
he was made a party, taking the position that the private 
contract of sale should not be enforced against him because' 
of the inadequacy of the price. He filed with his answer a· 
written offer from a substantial party agreeing to pay sub-
stantially more than the contract price. Notwithstanding 
this, the Court has compelled this appellant against his wishes 
to accept a price for his land less than he himself could have 
received for the same and without offering the land for sale at 
public auction, as is clearly ·contemp~ated in partition suits 
under the statute. 
In short, the trial court has compelled the appellant to 
. make sale of his interest in his real estate at a price fixed 
by others, has in effect made a contract for this appellant 
against his wishes and refused to direct the sale for partition 
to be held· at 1mblic auction, notwithstanding the fact the 
Court knew, prior to the confirmation of the private sale, 
that if offered at public auction the real estate would bring 
substantially more than the price fLxed by the contract. . 
It seems clear, therefore, that for the errors assigned, the 
deeree of the Circuit Court of Augusta County is plainly 
erroneo"Q.s and should be reversed. 
Your petitioner, therefore, res1lectfully prays that an appeal 
and supersedeas be awarded and that the decree appealed from 
be reversed. 
Counsel for petitioners desires to stat-e orally the reasons 
why the appeal and supersedeas prayed for should be granted 
and in the event the appeal is granted counsel will adopt this 
petition as the opening brief. 
1.8* * A copy of this petition was forwarded b:r: mail on 
the 11th day of July, 1941, to G. H. Branaman, Esq., 
"\Vaynesboro, Va., counsel who appeared for the app,ellees in 
the trial court. 
Respectfuly submitted, 
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WOODROW F. PAYNE 
and 
FRANCES K. PAYNE 
By JOHN D. WHITE 
J. TINSLEY COLEMAN, JR. 
The undersigned attorneys, practicing in the Supreme Court 
of Appeals of Virginia, do hereby certify that in their opin-
ion the decree complained of in the foregoing petition should 
be reviewed by the Supreme Court of Appeals of Virginia. 
Respectfully, 
JOHN D. WHITE 
J. TINSLEY COLEMAN, JR. 
Appeal and supersedeas allowed . Bond $300.00. · Staunton, 
Aug. 16, 1941. 
Received August 18, 1941. 
RECORD 
Virginia: Augusta County, to-wit: 
HENRY W. HOLT 
M. B. W. 
Pleas before the Circuit Court of Augusta County, "Vir-
ginia, at the Court House thereof, the 1st. day of April, 1941. 
Present: The Honorable Floridus S. Crosby, Judge. Des-
ignate. 
Viola J. Payne, widow of John J. ·Payne, dec'd., in 
her own right and as Administratrix of his estate; 
Margie Payne East and Harry East, her husband; 
Thelma Payne Beverage and Edgar L. Beverage, 
lier husband; Wilson H. Payne and Anna Bell H. 
Payne, his wife; Mary Payne Odom and Robert 
Odom, her husband; Captain E. Payne and Margaret 
E. Payne, his wife, and Sylvester J. Payne and 
Rosa B. Payne, his wife . . . . . . . . . . . . . . . . . . . . . . . . Plaintiffs 
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v. 
Woodrow F. Payne and Frances K. Payne, his wife; 
Anna V. Payne, of the age of 19 years; Dorothy E. 
Payne, of the age of 17 years ; Pauline P. Payne, 
of the age of 14 years and Elva Jean Payne, of the 
age of 11 years ............................... Defendants 
Be it remembered that heretofore, to-wit : on the 19th day 
of February, 1941, came the plaintiffs in the Clerk's Office of 
said Court and filed their Bill in Chancery against the de-
fendants, which Bill with the endorsement thereon is in 
the words and figures following, to-wit: 
BILL 
Your complainants, Viola J. Payne, widow of John J. Payne, 
dec'd., in her own right and as Administratrix of 
page 2 ~his estate, Margie Payne East and Harry East, her 
husband, Thelma Payne Beverage and Edgar L. 
Beverage, her husband, Wilson H. Payne and Anna Bell H. 
Payne, his wife, Mary Payne Odom and Robert Odom, her 
husband, Captain E. Payne and Margaret K. Payne, llis wife, 
Sylvester J. Payne and Rosa B. Payne, his wife, respectfully 
represent and say: 
(1) That on the 21st day of May, 1939, John J. Payne 
died, intestate, at his home near Lipscomb Station, in South 
River District of Augusta County, Virginia, leaving to sur-
vive him his widow and eleven children, as his sole and only 
heirs at law, listed as follows: Viola J. Payne, widow, Margie 
Payne East, Thelma Payne Beverage, Wilson H. Payne, M~ry 
Payne Odom, Captain E. Payne, Sylvester J. Payne, Wood-
row F. Payne, Anna V. Payne, Dorothy E. Payne, Pauline 
I). Payne, and Elva Jean Payne, children; 
( 2) That at the time of the death of John J. Payne, he was 
the owner of a valuable farm, with improvements, lying and 
being on and along the West side of the waters of South 
River in South River District of Augusta County, Virginia, 
near Lipscomb Station, adjoining the lands of Brown Bros., 
John Plumb, and others, assessed as containing 160 Acres, 
at $5200.00, which said farm passed by inheritance, in equal 
shares, to the heirs at law of the deceased, mentioned above, 
s11bject to the widow's vested dower, whose age is 53 
years; 
page 3 ~ ( 3) That the said farm is not susceptible of a 
fair and equitable partition and division in kind 
1 fl Supt·erne Court of Appeals of. Virginia 
between and among the owners thereof, and no one or more 
of the owners will accept an allotment of the farm and pay 
the others a fair value for their. several shares; therefore, 
tlle only way a division and partition of the said farm can 
be made, is by a sale therof and a division of the proceeds 
according to the respective rights and interests of the several 
owners,- and such a sale will promote the best interests of all 
parties concerned; · 
( 4) That the said farm was acquired by the decedent from 
Rdwin l\f. Powell and wife by deed of record in the Augusta 
County Clerk's Office in D. B. 212, pa~e 292, and during 
the Powell ownershi.n. a Ferl.P.ral Land Bank loan was ne-
rrotiated nnd secu-rP.d thereon. in the amount of $10,000.00, as 
doth apnear hv reference to tlrn Lank Bank mortgage of Feb-
rnar:v 20, 1919, of record in tbe Augusta County Clerk's 
Office in D. B. 194, par;e 129, the payment of the balance 
due thereon having been asAnnied bv the said John J. Payne 
a.s a part of the consideration of the vurchase price, and 
thereafter. bv an instrument of August 7, 1935, of record 
in said Clerk's Office in D B. 271, page 190, from John J. 
Payne to the Federal Land Bank of Baltimore, the semi-
annual installments were re-arrang-ed into payments of $282. 75, 
with ~he final nayment of $281.76, due on August 20th, 
1968, the balance remaining unpaid on the said 
page 4 ~mortga<re being $8207.00; · 
(5) That also the said John J. Payne and wife, 
bv deed of trust of December 27, 1933, of rceord in the said 
Augusta County Clerk's Office in D. B. 261, page 295, con-
veyed to E. Paul Crider, Trustee, the said farm to secure 
tb.e Federal Land Bank Commissioner the payment of $2,000.00 
in semi-annual installments of $100.00, the last installment 
whereof is due on December 1, 1946, and upon this trust 
there remains a balance of $1200.00; 
(6) ·That the widow and the adult owners, with their con-
sorts, except Woodrow F. Payne and wife, have sold the said 
farm to Arthur E. Houff, Tazewell 0. Tench, and Abner 
F. Weaver, as doth appear from a contract of January 30th, 
1.041, herewith filed, marked "Exhibit-Contract" as a part 
of this bill, at the price of $12,000.00, with the assumption 
by the purchasers of the Land Bank loan, and the balance 
of the purchase money to be paid in cash, which said sale, up-
on the consideration named, the complainants aver is a 
satisfactory one, and ought to be approved by the Court; and 
(7) That the complainant, Viola J. Payne, as Adminis-
tratrix of the estate of the decedent, says that she is now 
engaged in the settlement of the estate, and has in hand 
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sufficient funds or property to pay all unsecured indebted-
ness of the estate: 
Wherefore, ben;ig without remedy, save in a Court 
page 5 ~of Equity, where alone such matters are properly 
cognizable, the complainants, Viola J. Payne, wid-
ow of John J. Payne, dec'd., in her own right and as Admin-
istratrix of his estate, Margie Payne East and Harry East, 
her husband, Wilson H. Payne and Anna H. Payne, his wife, 
Mary Payne Odom and Robert Odom, her husband, Captain 
E. Payne and Margaret E. Payne, his wife, and Sylvester J. 
Payne and Rosa B. Payne, his wife, pray that ,v oodrow F. 
Payne and Frances K. Payne, his wife, Anna V. Payne, of 
the age of 19 years, Dorothy E. Payne, of the age of 17 years, 
Pauline P. Payne, of the age of 14 years, and Elva Jean Payne, 
of the age of 11 years, be made parties defendant to this bill 
and required to answer the same, hut the answer of the adults 
under oath is hereby waived; that the infants be required 
to answer upon oath, as the law provides; that a Guardian 
~cl !item be appointed for Anna V. Payne, Dorothy E-. ·Payne, 
Pauline P. Payne, and Elva Jean Payne, infant defendants, 
who shall answer under oath; that the said farm be decreed 
as not susceptible of partition in kind, nor allottable to any 
person in interest, and that the sale thereof be made for 
partition; · that the contract made by the complainants with 
Arthur E. Houff, Tazwell 0. Tench, and Abner F. Weaver, 
. as purchasers of the said farm, be approved by the Court, 
and the sale confirmed to the purchasers as a judicial sale; 
that the dower of the widow, Viola J. Payne, 
page 6 ~be commuted herein and paid to her in cash; that 
from the proceeds of sale, a reasonable attorney's 
fee be allowed counsel representing the complainants for 
services rendered; that the estate of John J. Payne, dec'd. 
be settled in this suit, and -that the complainants may have 
all such other, further and general relief as the nature of 
their case shall require, or to Equity shall seem meet and 
proper. 
And your complainants will ever pray, etc. 
VIOLA J. PAYNE, Widow of John J. 
Payne, dec'd. in her own right and 
as Administratrix of his estate. 
MARGIE PAYNE EAST 
HARRY EAST 
THELMA PAYNE BEVERAGE 
EDGAR L. BEVERAGE 
WILSON H. PAYNE 
1~ Supreme Com·t of Appeals of Virginia 
ANNA BELL H. PAYNE 
MARY PAYNE ODOM 
ROBERT ODOM 
CAPTAIN E. PAYNE 
MARGARETE. PAYNE 
SYLVEST.ER J. PAYNE 
ROSA B. PAYNE 
By G. H. Branaman, Counsel 
G. H. Branaman, p. q. 
EXHIBIT-CONTRACT 
: 
THIS CONTRACT, Made this the 30th day of January, 
1941, between Viola J. Payne, widow of John J. Payne, 
dec'd., in her own right and as Administratrix of his estate, 
Margie Payne East and Harry East, her husband, Thelma 
Payne Beverage and Edgar L. Beverage, her husband Wood-
row F. · and Frances K. Payne, his wife, Wilson H. Payne 
and Anna Bell H. Pa~e, his wife, Mary Payne 
page 7 ~Odom and Robert Odom, her husband, · Captain 
E. Payne and Margaret K. Payne, his wife, Sylvester 
J. Payne and Rosa B. Payne, his wife, Anna V. Payne, single, 
of the age of 19 years, Dorothy E. Payne, single, of the age of 
17 years, Pauline P. Payne, single, of the age of 14 years, 
and Elva Jean Payne, single, of the age of 11 years, the widow 
and heirs at law, with their consorts of John J. Payne, dec'd., 
who died, intestate, on the 21st day of May, 1939, parties of 
the first part, hereinafter called the Sellers, and Arthur E. 
Houff, Tazewell 0. Tench, and Abner F. Weaver, parties of 
the second part; hereinafter called the Buyers: 
WITNESSETH 
That for and in consideration of Twelve Thousand ($12,000.-
00) Dollars, of which One Hundred ($100.00) Dollars has 
been paid, cash in hand, by the Buyers to the Sellers, the 
receipt whereof is hereby acknowledged, and for the balance 
of the purchase money, the Buyers shall assume and pay, 
to the full and complete exoneration of the estate of John J. 
Payne, dec'd.,. a Federal Land Bank loan now of Eight Thous-
and Two Hundred Seven ( $8207.00) Dollars, and a Land 
Bank Commissioner's loan of Twelve Hundred ($1200.00) 
Dollars, with interest thereon from April 1st, 1941, and the re-
maining purchase money of Two Thousand Four Hundred 
Ninety-three ($2,493.00) Dollars, shall be paid, in cash, up-
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on the delivery of a good and sufficient deed, conveying the 
real estate hereinafter described to the Buyers, 
page 8 ~free and clear of all claims and demands, except 
the liens hereby assumed, the said Sellers do hereby 
sell, and the said Buyers do hereby buy all that certain tract 
of land, together with the buildings and improvements there-
on appurtenances thereunto belonging, lying and being near 
Lipscomb Station, in South River District of Augusta County,· 
Virginia, on and along the West side of the waters of South 
River, adjoining the lands of Brown Bros., John Plumb, and 
others, contaiing One Hlmdred Sixty ( 160) Acres, this, how-
ever, being a sale in gross, and not by the Acre, and is the 
same tract of land of which John J. Payne died, intestate, 
seized and possessed. 
It is agreed that the stock in the Augusta County Farm 
Loan Association, amounting to Five Hundred ( $500.00) 
Dollars, held by the John J. Payne Estate, in connection with 
the· Land Bank loan, shall be transferred to . the Buyers, as 
a part of the farm sale, without additional charge, and all 
growing croJ)S are included in the sale, with full possession 
to be given on April 1st, 1941; however, in the meantime, the 
Buyers may enter unon the farm for all necessary purposes 
.of ·preparation and cultivation for spring crops, or other needed 
farm work. 
It is understood that this sale has been made by Edward 
Palmer and Company, acting as Real Estate Brokers, for 
the Sellers, and out of the. purchas~ money the Brokers shall 
be entitled to receive their. regular Five (5) per 
page 9 ~cent commission. _ 
It is agreed that in order to pass good title to 
the said farm, by reason of the fact that four of the Sellers 
are minors, the adult Sellers will institute and conduct, 
forthwith, in the Circuit Court of Augusta County, a chancery 
suit against the minors, in order that the sale hereby made 
may be confirmed by the Court, and a good title transferred. 
to the Buyers. 
WITNESS the following signatures and seals : 
Viola J. Payne (SEAL) 
In her own right and as .Adminis-
tratrix of the estate of John J. Payn~ 
dec'd. 
Margie Payne East 
Thelma P. Beverage 
HaITy W. East 
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Wilson H. Payne 
Ann Bell H. Payne 
Mary P. Odom 
Robert Odom 
Capt. Payne 
Margaret K. Payne 
Sylvester J. Payne 
Rosa Boyd Payne 
Anna V. Payne 
Dorothy E. Payne 
Elva Jean Payne 
Arthur E. Houff 
Tazewell 0. Tench 


















Endorsement: Filed in the Clerk's Office of the Circuit Court 
of Augusta County, February 19, 1941. 
Teste: J. M. BLACKBURN, Dep. Cµt. 
page 11 ~ ORDER APPOINTING GUARDIAN 
AD LITEM FOR INF ANT DEFEND-
ANTS ENTERED FEBRUARY 7, 1941 
It appearing that Anna V. Payne, Dorothy E. Payne and 
Pauline P. Payne, are infants over fourteen years of age and 
Elva Jean Payne is an infant under fuorteen years ·of age, 
. all of the aforesaid parties being defendants in the above 
styled suit, it is, therefore, ordered that Humes J. Franklin, 
a discreet and competent attorney-at-law, be and he is hereby 
appointed as guardian ad litem for the said infants and shall 
answer for th~m in the above styled cause. 
ANSWER OF GUARDIAN AD LITEM 
.., The undersigned, Hume.s J. Franklin, as Guardian ad litem 
thereunto duly appointed, for Anna V. Payne, of the age 
of 19 years, Dorothy E. Payne, of the age of 17 years, Pauline 
P. Payne, of the age of 14 years, and Elva Jean Payne, of 
the age of 11 years, answers the bill filed in this case in 
the Circuit Court of Augusta County by Viola J. Payne, 
widow of John J. Payne, dec'd., in her own right and as Ad-
ministratrix of his estate, et als, against the infant defend-
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ants, et als, and says that he has read the bill in this cause, 
and while he knows but little of the truth of the allega-
tions thereof, he believes the interests of the infant defend-
ants are largely . those of the mother and adult 
page 12 ~defendants, and if the sale of the farm involved, 
of which John J. Payne died, intestate, seized and 
possessed, is made necessary by indebtedness of the estate, 
or by a demand for sale and partition on the part of the adult : 
plaintiffs in settling the estate, it is probable that the in-
terests of the fnfants defendants will be subserved and pro-
m oted, along with the other co-owners, but the protection 
of the interests of the infant defendants is left to the care 
of the Court. 
And now, having answered the said bill, the infants by 
their Guardian ad litem, and the Guardian ad litem in proper 
person, the prayer is made that they be hence dismissed with 
their reasonable costs in this behalf expended. 
Anna V. Payne 
Dorothy E. Payne 
Pauline P. Payne 
Elva Jean Payne 
By HUMES J. FRANKLIN 
Guardian ad Iitem 
HUMES J. FRANKLIN 
Guardian ad litem for Anna V. 
Payne, Dorothy E. Payne, Pauline 
P. Payne, and Elva Jean Payne. 
Subscribed and sworn to before me by Humes J. Frank-
lin, Guardian ad !item as aforesaid, this the 13th 
page 13 ~day of February, 1941. 
My term of office expires the 18th day of April, 
1943. 
KATHERINE A. JORDAN, 
Notary Public 
Endorsement: Filed in the Clerk's Office of the Circuit Court 
of Augusta County, Feb. 19, 1941. 
Teste: J. M. Blackburn, Dep. Olk. 
ANSWER OF WOODROW F. PAYNE 
The separate answer of Woodrow F. Payne to a bill in 
0 
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equity exhibited against h~ and others in ~he Circuit Court 
of Augusta County by V 1ola J. Payne, widow of John J. 
Payne, deceased, and others. 
This defendant for answer to said bill, or to so much 
thereof as he is advised that it is material and proper that 
he should answer does answer and say that to the best of 
hls knowledge and belief the allegations made in paragraphs 
. 1, 2, 3, 4, 5 and 7 are true and correct; but he denies that 
the .consideration for the purchase of the property in the 
bill and proceedings mentioned as set forth in paragraph 
6 is an adequate or satisfactory swn, and therefore does 
not concur in the prayer of the complainants that the Court 
approve the sale contract in order to effect a partition 
thereof, but on the contrary here alleges that a 
page 14 ~more advantageous offer has been received as is 
evidenced by copy of said offer hereto attached, 
marked Defendant's Exhibit A, and prayed to be taken and 
read as a part of this answer. 
WOODROW .F. PAYNE 
By Counsel 
John D. White, Counsel 
DEFENDANT'S EXHIBIT A 
1.'0 WHOMSOEVER IT MAY .CONCERN: 
The undersigned is informed that a suit is pending in the 
Circuit Court of Augusta County by the heirs of John J. 
Payne, deceased, for the purpose of having the court con-
firm a sale of the farm in South River District, containing 
approximately 160 acres, to Arthur E. Houff, Tazewell 0. 
Tench, and Abner F. Weaver at the price of $12,000.00, the 
purchasers assuming the land bank loan on said farm and to 
pay the balance in cash. 
The undersigned is familiar with the farm in question 
and herewith submits a bid to purchase said farm for the 
sum of Twelve Thousand Five Hundred Dollars ($12,500.00) , 
h_e to assume the present land bank mortgage amounting to 
approximately $9500.00 and to pay the difference in cash 
at the time said sale .to him is ratified and good and sufficient 
deed delivered. 
page 15 ~ Dated this 25th day of February, 1941. 
J. V. HOWELL 
Address: New Glasgow 
Amherst Virginia 
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Endorsement: Filed in open Court by leave of Court, Feb-
ruary 28, 1941. 
Teste: J.M. Blackburn, Dep. Clk. 
ANSWER OF ANNA V. PAYNE, ET ALS . 
The answer of Anna V. Payne; of the age of 19 years, 
Dorothy E. Payne, of the age of 17 years, and Pauline P. 
Payne, of the age of 14 years, to a bill of equity filed against 
th.em, et als, in the Circuit Court of Augusta County by 
Viola J. Payne, widow of John J. Payne, dec'd., in her own 
right and as Administratrh: of his estate, et als. 
For answer to the said bill, the undersigned respondents 
say that they are under the age of 21 years, but over the 
age of 12 years, and, as alleged in the bill, their father, 
John J. Payne, died without a will in May, 1939, leaving 
their mother, and the children listed in the bill, and the 
deceased, at the time of his death, owned the farm of 160 
acres located near Lipscomb Station, in Augusta County 
Virginia, and since the death of their father, their 
page 16 ~mother has been carrying on the farming operations; 
however, because of the indebtedness agains~ the 
farm, and for other re~sons, it has been decieded that it is 
best for all concerned that the farm be sold, and these re-
spondents joined in the contract of sale to Messrs. Houff, 
Tench and Weaver, except· Pauline P. Payne; that these 
respondents, while under age, lmow their rights, and have 
ideas, and can form opinions also, and have concluded that 
a sale of the farm ought to be completed, and they therefore 
ask the Court to conclude the sale according to the contract. 
And now, having answered the said bill, they pray to be 
ltence dismissed with their reasonable costs in this behalf 
expended. 
DOROTHY E. PAYNE 
PAULINE P. PAYNE 
ANNA V. PAYNE 
Subscribed and sworn to before me by the defendants 
signing above, this the 27th day of February, 1941. 
My term of office expires the 18th day of April, 1943. 
KATHERINE A. JORDAN 
Notary Public 
Endorsement: Filed in the Clerk's Office of the Circuit Court 
of Augusta County, March 17, 1941. 
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page 17 }- PETITION 
Your petitioners, Arthur E. Houff, Tazwell 0. Tench, and 
Abner F. Weaver, resectfully represent and say as follows: 
( 1) That there is pending in your Honor's Court a chancelj! 
suit under the short style of Viola J. Payne, et als v. Wood-
N>W F. Payne, et als, the object of which is to sell for par-
tition the Jolm ,J. Payne farm, of which he died seized and 
possessed in May, 1.930, located near Lipscomb, in South 
River District of Augusta County, Virginia, containing One 
Hundred Sixty ( 160) Acres, in accordance with the terms 
a.nd provisions of a contra·ct of sale bearing date of January 
30, 1941, :filed as an exhibit with the bill in the said suit ; 
( 2 ). That the contract of sale has been duly executed 
hy the following widow and heirs at law of John J. Payne, 
dec'd., along with their consorts, namely: 
Viola J. Payne, widow· 
1. Margie Payne East and husband 
2. Thelma P. Beverage and husband 
3. Wilson H. Payne and wife 
4. Mary P. Odom and husband 
5. Capt. Payne and wife 
6. Sylvester J. Payne and wife 
7. Anna V. Payne, single, of the age of 19 years. 
8. Dorothy E. Payne, single, of the age of 17 yrs. 
9. Elva Jean Payne, single, of the age of 11 yrs .. 
thus leaving the contract unsigned by two children, namely : 
Woodrow F. Payne and Pauline P. Payne, the latter of the 
age of 14 years, and by the terms of the said contract, the 
petitioners became the purchasers of the said farm 
page 18 ~at the price of $12,000.00, of which they paid $100.00, 
and bound themselves to assume the Land Bank 
liens binding the property, aggregating $9407.00, with in-
terest thereon from April 1, 1941, and the remaining pur-
chase money of $2493.00 they agreed to pay in cash, upon 
delivery of a good and sufficient deed conveying the said 
farm to them, free and clear of all claims and demands, save 
only for the Land Bank loan assumed, and as a part of the 
farm sale, the stock amounting to $500.00 in the Augusta 
County Farm Loan Association was to be transferred to 
them; 
( 3) That by reason of the infancy of Anna V. Payne, of 
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., 
the age of 19 years, Dorothy E. Payne, of the age of 17 years, 
Pauline P. Payne, of the age of 14 yep.rs, and Elva Jean 
Payne, of the age of 11 years, the adult. sellers, signers of · 
the said contract, along with their consorts, agreed to in-
stitute and conduct forthwith a chancery suit against the 
minors, in order that a good title might be transferred to 
the buyers; 
( 4) That the petitioners aver and charge that they bought 
the said farm in good faith in every respect, ·that they have 
compiled with the terms and pr~>Visions of said contract, 
and are ready, willing and able to complete the sale at the 
time, namely April 1, 194:1, and upon the terms and con-
ditions as by the said contract provided, and they say that 
they are the owners under the terms of the contract of 
the interests in, the said farm of the widow and 
page 19 ~heirs at law, with their consorts, who signed the 
said contract, and that they are entitled to 
.have the contract enforced, and the sale completed, not only 
as to the signers of the said contract, but also as to the one 
adult non-signer, Woodrow F. Payne, and the minor non-
signer, Pauline P. Payne, the latter of who·m, along with the 
other minors, appeared with her guardian ad litem and tes-
tified herein, as doth appear from the depositions taken and 
filed in this suit ; 
( 5) That the petitioners say the purchase price agreed 
is a good price for the . property, entirely adequate in every 
respect as is clearly shown by the dep9sitions of Charles 
J. Grove, Clarence W. Brownlee, Arthur G. Grove, John H. 
· Kindig, and Fay K. Koiner, substant1al land owners and 
farmers-men of standing and well acquainted with real 
estate values in the community; · 
(6) That the petitioners are informed .,voodrow F. Payne 
has answered in said suit to the effect that the price is in-
adequate, or not a satisfactory sum, which allegation the 
petitioners deny, as clearly shown by the depositions, and 
they say they have already purchased, and are the owners 
of every interest in said farm, according_ to the terms of the 
said contract, save only that interest of Woodrow F. Payne, 
and as against him they are rightfully entitled· to have 
t~e sale completed, and a good. title conveyed to them; 
and, . 
page 20 F ( 7) That the petitioners are informed, and charge 
it to be true, that long before they bought the said 
farm, the alleged bidder mentioned in said answer, J. V. 
· Howell, was approached and offered the said farm, but .he 
declined to buy it, and ever since, the said Howell has known 
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the said farm was for sale, but indic~ted no interest. in plir· 
chasing it whatsoev~r, and only after the petitioners bought 
• t.he said farm did the said Howell show that he was in-
terested in it in any way whatever, largely du.e, it is be-
lieved, to the activity of one Harry W. East, the husband 
of Margie Payne East, who signed the contract along with 
lter husband, and to this same Harry W. East the real estate 
brokers instrumental in negotiating the said farm sale, offered 
said farm on a number of occasions, but he declined to 
buy the same; and the petitioners aver and charge that neither 
the said J. V. Howell nor the said Harry W. East, nor both 
of them, are, under the circumstances, elZigible to bid on the 
said farm, because the petitioners say they have already 
bought the said farm at a good price, and for more than an 
adequate consideration, and are entitled to have the con-
trnct enforced, and the sale completed. 
Wherefore, the petitioners pray that they may be permitted 
to file this, their petition, in the above entitled cause, and 
become parties thereto, that the bid of the said How-. 
page 21 ~ell be rejected, and the sale of the said farm to 
the petitioners be specifically enforced in this suit 
accoring to the terms, conditions and provisions of the con-
tract of sale; and that all parties in interest be made de-
fendants hereto, if need be, and that the petitioners may have 
all general relief that the nature of their case may require, 
or to equity shall seem meet and proper, and ·they will ever 
pray, etc. 
ARTHUR E. HOUFF 
TAZEWELL 0. TENCH 
ABNER F. WEAVER 
! 
Endorsement : Filed in open court by leave of· court, March 
19, 1941. 
Teste: J. M. Blackburn, Dep. Olk. 
page 22 ~ DEPOSITIONS FOR PLAINTIFFS 
The depositions of Viola J. Payne and others, taken be-
fore me, Katherine A. Jordan, a Notary Pµblic in and for 
the County of Augusta, in the State of Virginia, pursuant 
'fio notice to the defendants, which depositions were taken at 
Waynesboro, Virginia, in the law offices of G. H. Branaman, 
on the 27th day of February, 1941, between the hours of 9 :00 
o~clock a. m. and 12 :00 o'clock noon, to be read in evidence 
on behalf of the plaintiffs in the above styled chancery cause · 
pending in the Circuit Court of Augusta County. 
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Viola J. Payne 
PRESENT: Viola J. Payne, in person 
G. H. Branaman, Attorney for the plaintiffs 
.Anna V. Payne 
Dorothy E. Payne 
Pauline P. Payne 
·Elva Jean Payne 
Hwnes J. Franklin, Guardian ad litem 
Viola J. Payne, a witness of lawful age, being :first duly 
sworn, does, upon her oath, depose and say as follows: 
Q. State your name, age, residence and occupation. 
A. Viola J. Payne-53-live at Stuarts Draft, Va., and I 
am a housewife. 
· Q. Are you the widow of John J. Payne? 
A. Yes, sir~ 
page 23 r Q. When did he die? 
A. May 21, 1989. 
Q. How many children did he leave? 
A. Eleven. · 
Q. Please name them. 
A. Margie _Payne East, Theln1a Payne Beverage, Wilson 
H. Payne, Mary Payne Odom, Captain E. Payne, Sylvester 
J/ Payne, Woodrow F. Payne, Anna V. Payne, Dorothy E. 
Payne, Pauline P. Payne and Elva Jean Payne. 
Q. Are they all of age? 
A. No, sir. 
Q. Please name the children that are under age and give 
their ages. 
A. .Anna V. Payne, aged 19 years, Dorothy E. Payne, aged 
17 years, Pauline P. Payne, aged 14 years and Elva Jean 
Payne aged 11 years. 
Q. Did Mr. Payne leave a will? 
A. No, sir. . 
Q. What personal estate did Mr. Payne leave, and who 
qualified as personal representative? 
A. He left livestock, farming implements, and farm equip-
ment generally, and I qualified as his Administratrix. 
Q. Was there any indebtedness? 
A. Yes, sir. 
Q. About how much, apart from the Land Bank lien, and 
unsecured? 
page 24 ~ A. Well, I don't know exactly-about $2500.00 
I would say. 
. ' 
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Viola J. Payne 
Q. Have you. paid this indebtedµ.ess out of the personal 
estate, or what has been done with reference to it? 
A. Well, I paid part of it, but I couldn't pay it all-but 
I paid some of what I got off of the farm. 
Q. How much remains unpaid? 
A. Well, I just· don't know. 
Q. Will you please make up a statement of your accounts, 
showing the money you have handled from the farm, aµd the 
indebtedness you have paid, and a list . of the debts still re-
maining unpaid? 
A. Yes, sir. 
Q. Did Mr. Payne leave any real estate at the time of his 
death? 
A. Yes, sir. 
Q. What was it, please? 
A. A farm of about 160 acres, located along the West side 
of South River, near Lipscomb, in South River District of 
Augusta County, Virginia, bought from A. M. Powell, and 
wife, some years ago. 
Q. Can this farm be divided among the children in a satis-
factory manner? 
A. No-the farm cannot be divided between 11 children-
it would be quite an undertaking, and I have my dower in the 
farm also. · 
page 25 ~ Q. Are there any liens against the farm? 
A. Yes, sir. 
Q. Can you state the amounts, and who holds these liens? 
A. The Federal Land Bank loaned Mr. Powell on the farm 
before we bought it, and when we bought it, as a part of 
the consideration we assumed the payment of the Land Bank 
loan, and Mr. Bear told us that the balance due on the 
Land Bank loan was $8207.00. After that we borrowed $2000.-
00 from the Land Bank Commissioner, a~d Mr. Bear says that 
this amount is $1200.00 now-making a total of $9407.00. 
Q. Is it, at least in part, true, Mrs. Payne, that because 
of the indebtedness of the estate, you and the children have 
considered it advisable to sell the farm? 
A. Yes, sir. 
Q. Under the circumstances, do you thing that it is for 
the best interests of the family, or your children and your-
self, to sell the farm? · 
A. That is what I think. 
Q. Did you make any effort to sell the farm, and if so, 
with what results? 
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Viola J. Payne 
A. I placed the sale of the farm in the hands of Edward 
Palmer & Co., real estate agents, at Waynesboro, and they 
have been endeavoring to sell it for some time, and :final-
ly they sold it to Messrs. Tench, Weaver and Houff. 
page 26 ~The contract is filed with the bill-it is signed by 
all of the children with their wives and husbands, 
except Woodrow F. Payne and his wife-they are at Nor-
folk, Va., and Pauline did not sign at the time. 
Q. Poes this contract represent the wishes of all of the 
. parties who signed it? 
A. T guess so-yes sir. 
Q. Whv is it that Mr. Woodrow F. Payne did not sign? 
A. Well, he just didn't-I don't know why, and I don't 
know whether he knows or not. 
Q. Did he come to see you recently about the sale? 
A. Yes, he was to see me when he was here from Norfolk-
he came on Sunday, the 16th, and went back the 20th-that 
was after the suit had been instituted, and he had been served 
with papers. 
Q. Did you have an arrangement with the real estate brokers 
in this case to pay their commission out of the purchase 
price? 
· A. Yes, sir-they were to get a 5 per cent commission 
out of the sale, for making it-this was set forth in the 
contract. 
Q Are your sons all at home, Mrs. Payne? 
A. No-all are away except one-Sylvester. 
Q. They don't seem to be interested in farming-what 
about it? 
A. Well, they don't seem Jike they are. 
page 27 ~ Q. Who runs the farm? 
A. Sylvester helps me. 
Q. Do you think tl1at you can run it successfully, or not? 
A. No, sir-not under the circumstances, with the debts 
we have. 
CROSS EXAMINATION 
By Humes J". Franklin, Guardian ad litem. 
Q. Mrs. Payne, do you feel like this sale would be of ad-
vantage to you and to your minor children? 
A. Yes, sir. 
Q. Do you feel that it would be practically impossible for 
you to pay for this place, farming it? 
A. Yes, sir. 
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Q. When this deposition is transcribed, do you authorize 
the Notary to sign your name to it? 
A. Yes, sir. 
And further this deponent saith not. 
VIOLA J. PAYNE 
By Notary 
Charles J. Grove, a witness of lawful age, being first duly 
sworn, does, ~pon his oath, depose and say as follows : 
Q. Where do you live, and· what do you do? 
A. About 2% miles froin Waynesboro, and I am a farmer. 
Q. Do you hold any official position with the Augusta Coun-
ty Farm Loan Association? 
page 28 ~ A. Y ~s, sir. 
Q. What? 
A. President and a director. 
Q. How long have you been President, and a director? 
A. About 21 years. 
Q. Are you the owner of any farms? 
A. Yes; I have several farms, located along the Stuarts 
Draft Road, about 2% . miles southwest of Waynesboro, in 
South River District of Augusta County, Virginia. 
Q. Are you reasonably well acquainted with farm land 
values? 
A. Well, I think I ought to be. I do a good deal of ap-
praising for the Lank Bank. 
Q .. As I understand, you are one ·of the appraisers for the 
Land Bank Loans in this Association? 
A. Yes, sir. 
Q. Did you lmow Mr. John J. Payne? 
A. Yes, sir. 
Q. Are you fairly well acquainted with the Lipscomb farm 
which he owned at the time of his death? 
·A. Yes, I appraised it at the time he got his loan, and 
when he got his Com.missioner's loan-I have been there 
frequently. 
Q. How far is it from your home farm? 
A. Well, I would say about 4 miles. 
Q. What would you say would be a fair and reasonable 
price for the Payne f~rm of 160 Acres today? 
page 29 ~ A. Well, I thought $12,0000.00 was a good price. 
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Clarence W. Brownlee 
Q. Mrs. Payne has testified that the liens against the 
farms amount to about $9407.00,. and she further states that 
the estate has some unsecured debts which must be paid in 
settling Mr. Payne's estate, and she is doubtful if the in-
come from the farm and the personal property available can 
take care of the indebtedness. Do you think, according to 
your best judgment, that it is advisable for her to sell the 
farm, and pay up the debts? 
A. Yes, sir-it loolis that way to me, unless the boys want 
the farm, and I don't think any of them want it, and she 
can't farm it, herself. 
Q. Do you think that it is possible to make a fair division 
of the farm in kind, among the widow and children, under 
the circumstance of this case? 
A. No, sir--it cannot be divided in kind-a sale is nec-
essary. 
Q. Did you say that none of the boys wanted to farm? 
A. Well, I don't know that, I am kind of guessing it-
I don't think that they do-they don't want to stay on it 
anyhow. 
Q. When this deposition is transcribed, do you authorize 
the Notary to sign your name to it. 
A. Yes, sir. 
And further, this depondent saith not. 
CHARLES J. GROVE 
By Notary 
page .30 r Clarence W .. Brownlee, a witness of lawful age, 
being first duly sworn, does, upon his oath, depose 
and say as follows : 
Q. Where do you live, and what is your occupation? 
A. I farm, and live near Lyndhurst, Va. 
Q. Did you know Mr. John J. Payne? 
A. Yes, sir. · 
Q. Do you know l\frs. Payne, the widow? 
A. Yes, sir. · 
Q. Are you reasonably well acquainted with the ·John J. 
Payne farm of 160 Acres, located near Lipscomb? 
A. Yes, sir. 
Q. How long have you know.it? 
A. Well, practically all of my life. I was born a few miles / 
from it, and I am 61 years old. 
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Q. You have heard Mrs. Payne testify in this case, and in 
her deposition she has named the 11 children interested in 
the farm. Do you think it is practicable to divide the farm 
among 11 children, and set aside Mrs. Payne's dower? 
A. No, I don't think it can be done. 
Q. Why? 
A. Well, dividing the pro11erty into 11 different pieces, 
a.nd setting Mrs. Payne's dower aside, it would ruin the 
farm, and make it worthless ; the tracts would be small and 
it could not be done, and I have heard Mrs. Payne 
page 31 ~say that there is indeMedness to be paid off, so 
it would be impossible to divide it in a pracitcal 
way, so as to benefit everybody. 
Q. You have heard the testimony so far in this case of 
the necessity to settle the estate and pay the debts, and the 
available property from which the debts may be paid. Under 
these circumstances, do you tl1ink that it is the best interest 
for the widow and the children that the farm should be sold? 
A. Yes, I do-I don't see what else could be done. 
Q. Are you the owner of any farm land, and if so, how 
much? 
A. Yes, I own 120 Acres. 
Q. Are you familiar with farm land values in the general 
location of Lipscomb? 
A .. Yes, I would say fairly well. 
Q. What would you say is a fair value for the John J. 
Payne farm? 
A. Well, I think $12,000.00 is a good price. 
Q. Do you think the property is very well sold at $12,000.00? 
A. Yes, sir. . 
Q. When this deposition is transcribed, _do you authorize 
the Notary to sign your name to it? 
A. Yes, sir. 
And further, this deponent saith not. 
CLARENCEW. BROWNLEE 
By Notary 
page 32 · ~ Arthur G. Grove, a witness of lawful age, being 
first duly sworn, does, upon his oath, depose and 
say as follows : 
Q. Where do you live? 
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Arthur G. Grove 
A. About 4 miles out of ·w aynesboro, on Route No. 2. 
Q. Are you a farmer? 
A. Yes, sir. 
Q. How long have you been farming? 
A. Practically all of my life. 
Q. How old are you? 
A. Past 57. 
Q. Do you own a farm? 
A. Yes-a one-third interest in the Mathias Grove farm 
where I was raised, and I have been faTm.ing there all of 
my life. 
Q. Are you familiar with farm real estate values in your 
community? 
A. Yes, I keep up with farm rent values by sale that have 
been made, in and around our community, and since I own 
a 1/3 interest in our farm, I naturally have my ideas about 
values. 
Q. How far do you live from the John J. Payne farm of 160 
Acres? 
A. About 2% miles. 
Q. How long have you known it? 
A. Well, all of my life. 
Q. Is tltis farm improved? 
page 33 ~ A. Yes-it has a brick house on it, and a new bank 
barn-the old long barn burned several years ago, 
and it has some outbuildings-it is a very good farm. 
Q. If you recall clearly, has this farm a local. name, and 
if so, do you recall what it is? 
A. Yes-the Stace place-it was afterwards owned by John 
Cochran. 
Q. Is it in good condition for farming? 
A. I would say it is, yes. 
Q. What do you think is a fair value for this farm? 
A. I think they are really getting a fair price for it at 
$12,000.00. 
Q. Do you think that the Court would be justified in con-
firming the same at the price named? 
A. I wouldn't see why not. 
Q. Mrs. Payne has testified that there are eleven childrep. 
interested, and also certain creditors. Do you think it prac-
ticable to divide the farm between the children and set aside 
Mrs. Payne's vested dower? 
A. I don't think it would be practicable-I don't see how 
it could be done. 
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John H. Kindig 
Q. It is your idea, then, that under the circumstances, the 
farm sale ought to be concluded to the purchasers accord-
ing to the contract which Mrs. Payne and the children, with 
the exception of Woodrow, have made with Messrs. Tench, 
Weaver and Houff? 
page 34 } A. Yes, sir. 
Q. When this deposition is transcribed,· do you 
authorize the notary to sign your name to it? 
A. Yes, sir. 
And further, this deponent saith not. 
ARTHUR G. GROVE 
By Notary 
John H. Kindig, a witness of lawful age, being first duly 
sworn, does, upon his oath, depose and say as follows: 
Q. Where do you live,. Mr. Kindig? 
A. I live about 5% miles southwest of Waynesboro, on 
Route 12. 
Q. Are you a farmer? 
A. Yes, sir. 
Q. Do you own several farms, or not? 
A. Yes-I own the home place across from Mt. Vernon 
Church, where I live, and I also own our old home place 
known as the -Rufus Kindig farm, adjoining, and some years. 
ago· I bought the Chris place which adjoins the Benton place 
owned by me, and the Benton place is located near to my 
home place. 
Q. How many Acres in these farms? 
A. Three hundred and twelve. 
Q. Have you been farming all of your life, and if so, how 
old are you? 
· A. Yes, sir-I have been farming all of my life, 
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Q. How far do you live from the John J. Payne 
p1ace? 
A. About two miles. 
Q. I suppose you have know it all of your life also? 
A. Yes, sir. 
Q. ·What condition is it in? 
A. I would say it is in good state of cultivation. 
Q: Mr. Payne was a very good farmer, wasn't he? 
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A. Yes, sir. 
Q. Mr. Payne had no will, and the farm passed by inheri-
tance, subject to the Land Bank debt of about $9407.00, and 
he left 11 children, and his widow-is it practicable to divide 
this property between the children and assign the widow 
lier dower? 
A. No, ·sir. 
Q. Why do you say no? 
A. Well, it is impracticable for one thing the pieces would 
lJe too small-and it is different land there-and the buildings 
cannot be divided either. It is just impractical to divide the 
land and set aside the dower; I would say. · 
Q. Your idea is· that it cannot be done, and perhaps that 
it would ruin the farm to undertake to divide it? 
A. Yes, sir-that is right. 
Q. As I understand you, the quality of land varies-that 
is, the land on the Western part of the farm is 
page 36 ~different from that located along South River-the 
western side of the farm is largely limestone and 
clay, and the land along the river is sandy and seepy. Is 
that correct? 
A. Yes, sir. 
Q. By seepy, you mean swampy? 
A. Somewhat, it is. 
Q. What do you think is a fair value for this f3irm? 
A. I would say that the $12,000.00 is a fair value. 
Q. Do you think that under the circumstances the Court 
would be justified in approving and confirming the sale to 
the purchasers, according to the contract which Mrs. Payne 
and most of the children have made with them? 
A. I would say yes. 
Q. When this deposition is transcribed, do you authorize 
the Notary to sign your name to it? 
A. Yes, sir. 
And further, this deponent saith not. 
JOHN H. KINDIG 
Notary Public 
Kay K. Koiner, a witness of lawful age, being first duly 
sworn, does, upon his oath; depose and say as follows : 
Q. Where do you live, and what is your occupation~ 
A. I live about 4 miles southwest of Waynesboro, on South 
River and I am a farmer and dairyman 
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Dorothy Payne 
Q. How old are you? 
page 37 ~ A. Sixty-five. 
Q. Do you know the John J. Payne farm? 
A. Yes, sir. 
Q. How long have you lmown it? 
A. Well, I have known it for 29 years. 
Q. It is not over a mile or two from your place, is it? 
A. No, sir-a mile and a half, probably. 
Q. What condition is it in? 
A. Very good. 
Q. What is a fair value for it in your opinion? 
A. I think $12,000.00 is a very fair. value. 
1 
Q. You have heard the other witnesses testify that they 
did not think it could be divided between the owners-what 
is your opinion? 
A. I don't think it can-I can't see any way you could 
do it. 
Q. You know, somewhat, the circumstance surrounding Mrs. 
Payne and the family with respect to indebtedness which 
you have heard mentioned. Do you think that she could 
in any way retain the farm and pay off the debts? 
A. I don't think so. 
Q .. Are the boys inclined to give her much help, or not? 
. A. Well, I don't know much about that-I understand they 
are not farming, and they are not there-and I just ~uppose 
that they do not want to do it. 
Q. Do you think that under the circumstances 
page 38 ~the Court would be justified in approving the sale? 
A. Yes, sir. 
Q. It is your opinion that it would be to the best interests 
of everybody concerned, is it? 
A. Yes, sir. 
Q. When this deposition is transcribed, do you authorize 
the notary to sign your name to 'it? 
A. Yes, si~. 
And further, this deponent saith not. 
FAY K KOINER 
By Notary 
Examination by Humes J. Franklin, Guardian ad Litem: 
Dorothy Payne, a witness, first being duly sworn, does upon 
her oath, depose and say: · 
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Anna V. Payne 
Q. Do you realize fully what this proceeding is all about, do 
you Miss Payne? 
A. Yes, sir. 
Q. And do you share your mother's views that it will be 
impossible to pay this large debt on the farm? 
A. Yes, sir. 
Q. Do you feel like it would be for your best interests 
for the sale to go through, and for the Court to confirm it-? 
A. Yes, sir. 
Q. Do you authorize_ the Notary to sign your name to this · 
deposition when it is transcribed? · 
page 39 ~ A. Yes, sir. 
And further this deponent saith not. 
DOROTHY PAYNE 
By Notary 
Anna V. Payne, a witness, first being duly sworn, does 
upon her oath, depose and say: 
Q. Miss Anna, do you fully comprehend what is being done 
l1ere-that the place on which you live, and which your 
father left, is being sold? 
A. Yes, sir. 
Q. Are you in accord with that? 
A. Yes, sir. 
Q. Do you think that it is for your best interests that the 
farm be sold? 
A. Yes, sir. 
Q. And do you ask the Court to affirm this sale? 
A. Yes, sir. 
Q. Do you authorize the Notary to sign your name to this 
deposition when it is transcribed? 
A. Yes, sir. 
And further this deponent saith not. 
ANNA V. PAYNE 
By Notary 
Pauline Payne, a witness, first being duly sworn, does upon 
lter oath, depose and say: 
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Q. Miss Pauline you understand, do you, that 
page 40 ~this proceeding is to sell the place on which you 
live, that was left by your father? 
A. Yes, sir. · 
Q. Do you think that a sale of the place would be to your 
best interests? 
A. Yes, sir. 
· Q. And do you ask the Court to enter an order, or a decree, 
selling the place? 
A. Yes, sir. 
Q. Do you authorize the Notary to sign your name to this 
deposition when it has been transcribed? 
A. Yes, sir: 
.And further this deponent saith not. 
PAULINE PAYNE 
By Notary 
Endorsement: Filed in the Clerk's Office of the Circuit Court 
of Augusta County, March 17, 1941. 
Teste: J. M. Blackburn, Dep. Olk. 
page 41 ~ CERTIFICATE NO. 1 
The fo}lowing ora tenus evidence on behalf of the Plain· 
tiffs and Defendants, respectively, as hereinafter denoted, 
is all of the ora tenus evidence which was introduced at the 
trial of this case at the March terms of the Circuit Court 
of Augusta County, 1941. Motions and objections, rulings 
and exceptions to the rulings of the Court were made during 
the progress of the trial, as are herein set forth in this Cer-
tificate. 
page 42 rIN THE CIRCUIT COURT OF AUGUSTA COUN-
TY, VIRGINIA. 
VIOLA J. PAYNE, widow, etc., et al, 
v. 
WOODROW F. PAYNE, et al. 
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J. 11. Howell 
HEARING BEFORE JU]?GE FLORIDUS S. CROSBY 
March 19, 1941 
PRESENT: Guy H. Branaman, Counsel for plaintiffs. 
John D. White, Counsel for defendants. 
Humes J. Franklin, Guardian ad Litem. 
J. V. Howell, a witness of lawful age, introduced on behalf 
of the defendants, after being duly sworn, testified as follows : 
DIRECT EXAMINATION 
By Mr. White: 
Q. Where do you live? 
A. In Amherst County, Virginia. 
Q. Are you familiar with the farm that was owned by John 
J. Payne? 
A. Yes, sir. 
Q. How long have you known of that farm? 
A. About four years. . 
Q. Do you recall when Mr. Payne died? 
A. Yes, sir. 
Q. How long ago was it? 
page 43 ~ A. Not quite 2 years. 
Q. Did you have any dea~gs with him prior to 
his death that brought you in contact with him and the farm? 
A. Considerable dealings. 
Q. What were they? 
A. We were dealing in cattle together. . 
Q~ Did you do any cattle grazing on his farm? 
A. Yes, sir. . 
Q. After his death, did you continue to have the same bus-
iness relations with the widow? 
A. Yes, sir, I still have. 
Q. There has been a suit brought here to confirm a sale of 
this farm to Mr. Houff and others at the price of $12,000.00: 
Do you know the farm and have you made a bid over it? 
A. Yes, sir. 
Q. You, I believe, were the gentleman who submitted an 
offer of· $12,500.00? 
A. Yes, sir. 
Q. Is this the copy of the offer you have signed? 
· A. Yes, sir. 
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Q. I will read it to the Court. 
"DEFENDANT'S EXXHIBIT A" 
( Filed with the Answer of Woodrow F. Payne) 
"TO WHOMSOEVER IT MAY CONCERN: 
The undersigned is informed tl1at a suit is pending in 
the Circuit Court of Augusta County by the heirs of John 
,T. Payne, deceased, for the purpose of having the 
page 44 ~court confirm a sale of the farm in South River Dis-
trict, containing approximately 160 acres, to Ar-
thur E. Houff, Tazewell 0. Tench, and Abner F. Weaver 
at the price of $12,000.00, the purchasers assum~g the land 
bank loan on said farm and to pay the balance in cash. 
The undersigned is familiar with the farm in question 
and herewith submits a bid to purchase said farm for the sum 
of Twelve Thousand Five Hundred Dollars ($12,500.00), he 
to assume the present land bank mortgage amounting to 
approximately $9500.00 and to pay the difference in cash at 
the time said sale to him is ratified and good and sufficient 
deed delivered. Dated t~s 25th day of February, 1941 
J. V. HOWELL 
Address·: New Glasgow, 
Q. Did you sign such an offer as that? 
A. Yes, sir. 
Amherst, Virginia." 
Q. Do you feel that $12,000.00 is an adequate price for 
that farm? 
A. No, sir, I do not. 
Q. What, in your opinion, is a fair value to place on that 
farm? · 
A. I made the offer of $12,500.00. 
Q. You, of course, have knowledge of farms? 
A. Yes, sir. 
Q. And you have particular knowledge of this farm? 
A. Yes, sir. 
Q.· Are you in position and are you ready and 
page 45 ~willing and able to pay the price you have agreed to 
pay if the Court sees fit to confirm the sale to you 
at the price of $12,500.00? 
A. Yes, sir. 
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CROSS EXAMINATION 
By Mr. Branaman: 
Q. Where do you live? 
.A.. In Amherst County. 
Q. What is your address? 
A. New Glasgow, R F D. 
Q. What is your business? 
A. I am a farmer and I handle cattle. 
Q. Your principal occupation is cattle dealing? 
A. I handle some cattle. 
Q. How much farm land do you own? 
A. I have got several farms, but not such good farms. 
Q. They are bottom swampy farms of. Amherst? 
A. Yes, sir. 
Q. How much mortgage is there on each of them? 
A. None. 
Q. What are they worth? 
A. They cost me right much ; I don't know what they woulc1 
bring now. 
Q. When did you buy them? 
A. In the last 10 or 12 years. 
Q. How often do you come to Augusta as a rule? 
A. Anywhere from once to twice a week. 
Q. You were buying cattle in Augusta? 
page 46 ~ A. Some times. 
Q. What do you at the other times when here? 
A. I go to sales sometimes, and I have cattle on feed. 
Q. What kind of sales? 
A. Live stock sales. 
Q. Your principal occupation is that of a cattle dealer? 
A. You might put it that way? 
Q. That is what you indicated in your testimony? 
A. I farm right .much at home; I have 800 acres of land. 
Q. You knew Mr. Payne well? 
A. Yes, sir. 
Q. And you placed cattle on his farm when he was living? 
A. Yes, sir . 
Q. And after his death you have come back and forth and 
seen Mrs. Payne? 
A. Yes, sir. 
Q. Mrs. Payne came to see you and wanted to sell you this 
farm? 
A. Soon after Mr. Payne died, Mrs. Payne and one or two 
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of the- boys came to my place on a Saturday; and, as well 
as I remember, they did mention it during their visit there. 
I thought it :was more of a friendl~ vi~it than anything else. 
I think they did ask me if I was interested in buying the 
place. 
Q. What did you tell them? 
. A. I could not say right off in tl1e spur of the moment. 
Q. Didn't you tell her you did not want it; that you .did 
not have the money to buy it? 
. A. No. sir. I would not say. It was nearly two 
page 47 ~years ago, and it did not make much impression on 
my mind. . 
Q. You have seen her many times since: Did you ever take . 
up the question of buying the farm? 
A. No, sir, I never did. 
Q. You knew she was thinking of selling the farm? 
A. She never told me but one time. 
Q. You knew she wanted to sell the farm? Answer yes 
or no. 
The Court: Mr. Branaman, please do not examine the wit-
n< .. ss in that tone of voice. 
A. Mrs. Payne-I · knew everything was in an unsettled 
condition. I hestitated about jumping in there. -I knew 
she had been through right much of a strain. 
The Court: You have not answered the question. 
A. She offered to sell it to me. She asked me would I 
iJe interested in buying it--that was her words. I will try 
to answer it any way that is right. 
Mr. Branaman: 
Q. Did you or not lmow that Mrs. Payne wanted to sell 
the farm? 
A. I could not say I knew it. I heard they were going 
to sell it and I heard they were not. 
Q. She asked you if you were interested in buying 
it? 
page 48 ~ A. I presume she did that when she asked me the 
question. 
Q. That was sometime after he died? 
A. Very soon after. 
Q. You have seen her on numerous occasions since? 
A. Yes, sir. 
Q. And you never said anything about buying the farm? 
A. No, sir. 
Q. When did you get interested in buying it? 
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A. I got interested the minute I knew they had sold it. 
I had no idea they were going to sell it. I had heard it 
priced at three or four thousand dollars above this. 
Q. You knew it was for sale? 
A. I heard it was in agent's hands. 
Q. "Who first toln you the farm had been sold? 
A. One of the boys was the first one told me, right here 
in Staunton. 
Q. "Which one? 
A. I think it was Mr. Jim Payne-I think it was him. 
Q. What did you do? 
A. I found out that Mr. Woodrow Payne had not united 
in the contract and I got in touch with him about it. 
Q. You asked him not to sign a contract? 
A. I .did. 
· Q. Did you have any discussion about this sale with Mr. 
Harry East? 
A. Not particularly. 
Q. Did you have any? 
A. I asked him if it had been sold and if he 
page 49 ~had signed the contract. 
Q. What did he say? 
A. He said he had. 
Q. Had he not been working with you ever since to upset 
this sale? 
A. Not that I know of. 
Q. Has he not been with you to see Mrs. Payne and the 
others? 
A. No, sir. I have only been at Mrs. Payne's house twice, 
and last night was once. 
Q. You talked to the real estate brokers? 
A. I went to see them one time. I went to see if there 
was any way to come to a peaceful settlement without going 
into court. 
Q. Didn't you know the suit was pending to confirm the 
contract? 
A. That was before I came to see Mr. White about it, 
shortly after the sale. 
Q. How long before? 
A. I could not say the date, a very few days. 
Q. You are the man that is responsible for the fact that 
Woodrow Payne did not sign the contract? 
A. I could not say that. 
Q. Didn't you ask him no~ to sign it? 
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A. He told me he would not sign it. I sent him a telegram, 
saying I would like to see him about the place if he had 
not signed it. That is exactly :what I did. 
Q. You offered $12,500.00 for the property? 
A. Yes, sir. 
page 50 ~ Q. That is an advance of $500.00? 
A. Yes, sir. 
Q. That is 4%% of $12,000.00? 
A. I have not figured out the percentage. 
Q. You lmew that the real estate brokers in this case had 
. made the sale didn't you? 
A. Yes, sir,I went to see them. 
Q. You lmew that the Payne estate would be called upon 
to pay the brokers for their commissions under the sale? 
Mr. White : The question is objected to. 
The Court : Objection is overruled. 
A. No, I did not know what the law was on it. 
Mr. Branaman : 
Q. Did you see a copy of the contract? 
A. Not up to that time. 
Q. When did you see a copy of the contract they had made? 
A. Some time after that; I could not say the date ; some 
time after. 
Q. You talked with the real estate brokers and Mr. East 
after the sale had been made? 
A. I will try to explain it? I came-by Mr. East's home. 
I do right much business with him, selling cattle, etc., and 
it was late in the evening, and I mentioned it to . 
page 51 ~him, and I asked him had the contract been signed, 
and he -said yes. I thought the real estate man was 
in Staunton, and I asked Mr. East, and I told him I would 
like to see him and talk with him about it. He said he would 
go with me, that it was just here in Waynesboro, and we did 
go down. 
Q. What did you say to him? 
A. I asked him if there was any way we could reach a com-
promise, and I could buy the farm. My intention was prob-
ably I could buy Mr. Houff's contract of purchase, or some-
thing like that. 
Q. Did you go to see Mr. Houff? 
A. No, sir. 
Q. You knew they were the owners under the tersm of 
the contract? 
A. Yes, sir. 
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Q. You knew they had been given possession to carry on 
farming operations? 
A. I had not seen the contract then. 
Q. You did see it afterwards? 
A. I had not seen it and only knew they said they had 
signed it. 
REDIRECT EXAMINATION 
By Mr. White: 
Q. Your offer is $12,500.00: That offer did not include 
any such agreement as in this agreement that is in evidence 
here, did it? 
"It is agreed that the stock in the Augusta 
page 52 ~County Farm Loan Association, amounting to Five 
Hundred ($500.00) Dollars, held by the John J. 
Payne estate, in connection with the Land Bank Loan, shall 
be transferred to the Buyers, as a part of the farm sale, with-
out additional charge,"? 
A. No, sir, I do not know anything about that. I just 
made on offer on the farm. 
Q. So,' your offer is, in effect, $1000.00 better than the 
offer that is here? 
A. I did not read the contract, and I am not a lawyer, and 
I do not know I saw that clause. 
RECROSS EXAMINATION 
By Mr. Branaman: 
Q. If you read it, you know that the contract contained 
that clause? 
A. I don't know what the Federal Land Bank stock it worth. 
Q. You know it is worth more than eighty cents on the 
dollar? 
A. I don't know anything about it. 
. Q. It is not stock in the Federal Land Bank? 
A. I never was in the Federal Land Bank. 
Q. It is stock in the Augusta County Farm Loan Association, 
and it follows the transfer of these federal loans. I do not 
suppose you own any land in Augusta County? 
A. No, sir. 
The Court: 
Q. Does the Guardian ad Litem wish to ask any questions? 
Mr. Franklin: 
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A. No, sir. 
Witness leaves the stand. 
page 53 } The Court : 
Q. Would not there be a further difference of 
$610.00 in commissions? 
Mr. White: Yes, sir. That is why I should have liked to 
get these cases before the Court before the evidence was taken. 
( Here followed citation of cases and argument by counsel 
for the plaintiffs and defendants, which the Court took under 
consideration, but ruled that the taking of evidence would 
proceed.) _ 
Arthur E. Houff, a witness of lawful age, called on behalf 
of the plaintiffs, after being duly sworn, testified as follows : 
DIRECT-EXAMINATION 
By Mr. Branaman: 
Q. How far do you live from the Payne farm? 
A. I expcet possibly a mile. We lack about 200 or 300 
yards of joining farms. 
Q. What agency sold you the farm? 
A. Mr. Ed Palmer and son Jack. 
Q. Have you taken possession of the farm? 
A. We have not done any actual work, but we were over 
there and surveyed the situation, and found the need for 
sowing 20 acres in grass seed, and we found practically no 
fences on the farm, not 10 rods of good fencing, and 
page 54 }that is would take 150 yards . of fence to take care 
of the heifers, and we already bought the fencing 
and the posts to put on the farm, but the weather has not per-
. mitted us to do the work. 
Q. You were going to put it into a grazing farm? 
A. Yes, sir. 
Q. You are a farmer and a dairyman? 
A. Yes, sir, we want a place for the heifers. 
Q. Are you prepared to carry out the terms , of the sale? 
A. Yes, sir. 
Q. Will you insist that the sale be confirmed to you? 
A. I will have to. This sale was made with considerable 
pressure on us to buy it, realizing that we needed it, and 
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realizing they needed to sell it. Under the contract we had 
bought 7 /12's of the farm and of the older ones who would 
be supposed to know values. If the sale does not go through, 
the places we own between us will have around 70 to 100 
head of heifers more than the present land we now own 
will take care of, and they are naturally our best heifers, 
and we have rented pasture and we had a lot of grief over it 
and that is why we bought the farm, that the heifers that 
was our own and these heifers would be on this land. Since 
nearly two months have passed, w~ did not anticipate there 
would be any trouble about the title, and we have not tried 
to rent any land, and we are faced with 75 to 100 heifers and 
no. place to put them where they will be securely fenced and 
cared for, and they are highly bred heifers. 
page 55 ~ Q. Do you consider you paid a good pric~ for 
the farm? 
A. Yes, sir .. 
Q. You own a farm? 
A. There are 200 acres in my own farm, and I own a one-
fourth interest in 155 acres near Churchville. 
Q. Have you ever had any conservation with Mr. Howell 
who has put in the bid? 
A. I never talke_d to him in regard to the farm until yes-
terday, and I talked to him yesterday probably a half hour. 
Q. Did he tell you he knew the farm was for sale? 
A. He said first he did not know it. He said this contro-
versy would not have come up if Harry East hag kept him 
advised when the value got down to the proper point. 
Q. Is that the same Harry East who signed the contract? 
A. Yes, sir. He also told me this Woodrow Payne was over 
to see him the week end before you took the depositions in 
Waynesboro; Woodrow and ~arry East were to see him. 
Q. You filed your petition and asked the Court to make you 
a party to the suit? 
A. Yes, sir. 
CROSS EXAMINATION 
By Mr. White: 
Q. You felt you had bought 7 /12's interest in the farm? 
A. Yes, sir: 
Q. Would you want the 7 /12's interest without the 5/12's 
interest?· 
page 56 ~ A. Under the contract all the other heirs, save 
• 
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one, knew values of land, and 'if they had not thought 
it was a fair and good price, I do not think they would have 
signed the contract. I naturally felt there was no question 
about it. 
Q. You felt you had bought the 7/12's interest of the 
adults: Would you want it without the 5/12's interest? 
A. No, sir. 
Q. Would you want to pay any more than you have agreed 
to pay in the contract for the farm? 
A. I would not pay fifty cents more. 
REDIRECT EXAMINATION 
By Mr. Branaman: 
Q. You consider you paid a fair price for it? 
A. We feel we paid a fair price for it, the way land has 
sold. 
Q. In other words the top of the 11revailing prices in thaf 
· community? 
A. Yes, sir, and the fences are bad. 
Q. It has an old brick house on it? 
A. Yes, sir, in need of repair, not the walls, but the in-
terior. 
page 57 ~ RECROSS EXAMINATION 
By Mr. White: 
Q. You knew the contract contained a clause providing 
you could not acquire good title lmless the Court confirmed 
the sale on account of the infants? . 
A. The contract does not say anything to my recollection 
in regard to the confirmation of the sale. It says these 
heirs definitely sold to us their property. 
Q. You lmew it had to be confirmed? 
A Naturally, as far as the heirs were concerned I lmew 
it was up to the J u4ge. 
Q. As to the infants as well as the adults? 
A. I knew it would be for the infants, but I did not know 
as to the adults. 
Q. You lmew any arrangement you made was on the assump-
tion that the Court would confirm the sale? · · 
A. I thought the Court would confirm it. 
Q. You took that risk? 
A. I did not feel there was any risk, because the mother 
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was the presiding party in the family; and, second, all the 
other ones in the family were agreeable to a $12,000.00 price 
for the farm, to the extent they were willing to sign the con-
tract. Automatically and naturally it would be in 
pnge 58 ~my mind thnt the older ones, from 22 to 35, were 
more or less concerned in the home,. and it never 
occurred to me there would be any question· about that part 
of it. 
Q. Under the argeement with the adult heirs have you 
made any payments. 
A. Deposited a $100.00 check. 
Q. ,Vho was that made to? 
A. To the real estate brokers, Mr. E_dward Palmer and Co. 
RE-REDIRECT EXAMINATION 
By Mr. Branaman: 
Q. You knew you signed the contract with this provision . 
in it; 
"It is agreed that in order to pass good title to the said 
farm, by reason of the fact that four of the Sellers are minors, 
the adult sellers will institute and conduct, fortlpvith, in 
the Circuit Court of Augusta _County, a chancery suit against 
the minors, in order that the sale hereby made may be con-
firmed by the Court, and a good title transferred to the 
Buyers.''? 
A. Yes, sir. 
Q. You realized that these adults undertook to transfer 
this title to you and you insist on it being done? 
A. That is right. 
Witness leaves the stand. 
page 59 ~ Tazewell 0. Tench, another witness of lawful 
age, called on behalf of the Plaintiffs, after being 
duly sworn, testified as follows : 
DIRECT EXAMINATION 
By Mr. Branaman: 
Q. Where do you live? 
A. At Lyndhurst. 
Q. What is your occupation? 
A. Dairy farmer. 
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Q. How much land do you own? 
A. About 500 acres. 
Q. How many dairy cows do you run? 
A. 75 to 80. 
Q. Are you one of the buyers of the John J. Payne farm? 
A Yes, sir .. 
Q. Who sold you the farm? 
A. Mr. Edward Palmer and Co. 
Q. Do you consider that you paid a good price for the farm? 
.A., I consider we paid a top price. 
Q. It is the best price any land sold for around in that 
immediate section for some time? 
A. To my knowing, yes, sir. 
Q. Do you stand on your contract in this case? 
A. Yes, sir. 
Q. Do you insist that the full title be transferred to you? 
A. I certainly do. · 
Q. Is that the position of Mr. Abner F. Weaver, the other 
purchaser? 
1mge 60 ~ A. Yes, sir. 
Q. Have you ever been approached by Woodrow 
rayne, or any one else, and asked to release this. purchase? 
A. No,. sir, not approached at all .. 
CROSS EXAMINATION 
By Mr. White: 
Q. Do you .feel like Mr. Houff-that you would not pay 
fifty cents more that your contract for this land? 
A. Naturally, you bid and contract for anything and you 
feel it is . taken and approved. Indeed, I do; it is aff I 
would give for it. 
Q. You think that is Mr. Weaver's attitude? 
A. I have not heard him say so, but I would think so. 
Witness leaves the stand. 
Abner F. Weaver, a witness of lawful age, called on behalf 
of the Plaintiffs, after being duly sworn, testified as follows : 
DIRECT EXAMINATION 
Q. Where do you live and what is your occupation? 
A. Five miles south-west of Waynesboro, dairy farming. 
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Q. How much land do you own? 
A.. 165 acres. 
Q. How many cows do you keep·? 
A.. 50 mature cows and 30 odd heifers. 
Q. A.re you one of the purchasers of the Payne farm? 
page 61 ~ A. Yes, sir. · 
· · Q. How far is it from your place? 
A.. From my house to her house 1~ miles. 
Q. You bought it as a grazing proposition? 
A. Yes, sir. 
Q. As Mr. Houff has testified, have you made arrangements 
to take the farm over and build the fences? 
A.. Yes, sir, and the wire has been purchased and the posts 
and grass seed with the intention of using it there. 
Q. I believe Mrs. Payne is going to have a sale next Thurs-
day a week? 
A. Yes, sir. 
Q. A. sale of her live stock and farming equipment and per-
sonal pi·operty? 
A. Yes, sir. 
Q. She is preparing to give you full possession: April 
first as called for in the contract? 
A. That is what we anticipate and we hope so. 
Q. She is not . able to continue the farming operation? 
A.. That is it, not to my way of seeing it. 
Q. None of the boys live on the farm with her? . 
A. Not all the time, I think; at times they are there taking 
care of things for the mother. 
Q. Most of them are away? 
A. Yes, sir; they have farms elsewhere. 
Q. You have joined in a petition with your copartners and 
asked the Court to confirm the sale to you? 
A. Yes, sir. · · 
page 62 ~ Q. And you stal).d on your petition and your 
rights? 
A.. Yes, sir.· 
NO CROSS EXAMINATION 
Witness leaves the stand. 
Edward Palmer, another witness of lawful age, called OJ;\ 
behalf of the Plaintiffs, after being duly sworn, testified as 
follows: 
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DIRECT EXAlUNATION 
By Mr. Branaman: 
Q; Where do you live and what is your occupation? 
A. I live in Waynesboro, 222 Wayne Avenue, and my occu-
pation is real estate. 
Q. When did Mrs. Payne list the Payne farm. with Y.OU 
for sale? • 
A. I don't know exactly, but it has been quite awhile ago. 
I had it while her husband owned it, during his life, time, 
· for sale for him ; and after his death I went up to see her, 
some time after his death, and she listed it with me. 
Q. Did you and your son, Jackson, negotiate the sale? 
},... Yes, sir. 
· Q. And you sold it to Messrs. Houff, Tench and Weaver? 
A. Yes, sir. 
Q. Did you offer it to Mr. Harry East at any time? 
A. Repeatedly, 6 or 7 times. 
Q. What was his reaction? 
A. He said he would buy the ·farm, he wanted it, but he was 
going to buy it tor the mortgage that was on it, 
page 63 ~$9600.00_ or $9700.00, something in that neighbor-
hood. 
Q. He has been acting with Mr. Howell on it since you sold 
it? 
A. Since I sold it Howell and East came to my house one 
night and wanted me to turn the deal over to them. I said: 
"I don't do business that way; these gentlemen would not have 
bought it if they had not wanted it." 
Q. They wanted you to ditch your buyers and deal directly 
with them? ; 
A. Yes, sir. 
Q You had been to see Mr. East· on half a dozen occasions 
and endeavored to sell the property to him? 
A. Yes, sir, I can give you· the dates if you would like 
them. 
Q. I would like to put the dates in the record? 
A. I just looked over my memorandum and found them 
( referring to memorandwn book in his hand) : On May 2, 
1940, to see Harry East. On June 1, 1940, to see him; and 
on November 9, 1940 ; and on that day he told me that he 
would not buy it but he would give more than any one else 
would, and if I had an offer on it to come to him and he · 
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would pay me $2.0P or $3.00 more than any one else and I 
told him I did not do business that way. 
Q. Your last conversation was on November 9, 1940? 
A. To the best of my lmowledge. 
Q. About the value of the property: What have you to 
say with reference to the value of the farm? 
4. I consider it a good sale, considering the condition of 
the land; there is very little fencing; and the house is not 
in good condition. There is · a good barn. I 
page 64 ~think the sale is a good sale. 
Q. Did you offer it to other people, prospective 
buyers? 
A. Yes, sir. I guess a dozen. 
Q. And these men, Houff, Tench and Weaver,. are the only 
ones you could work up a deal with? 
A. The only ones that made me a bona fide offer. I asked; 
Harry East to make me an offer of $12,000.00. He said I 
will give you two or three dollars more than any one else;. 
tllat made me a little rough. 
CROSS EXAMINATION 
By Mr. White : 
Q. Do you know Mr. Howell? 
A. I did not until he came to see me after the sale. 
Q. He was then with Mr. East? 
A. Yes, sir. 
Q. At that time had you closed the contract with Mr. Houff 
and the others? 
A. It had been closed. They wanted me to throw the 
deal. 
Q. You had· already closed the contract with the Payne 
hcirs and with Messrs. Houff, Tench and Weaver? 
A. Yes, sir. 
Q. How· could you throw the deal? 
Q. They wanted me to let them have it regardless of these 
people. 
Q. You had a contract? 
A. Yes, sir. They simply lacked good judgment. 
Q. In other words, you could not have done it 
page 65 ~under any conditions? 
A. 1 would not. What do you think of people 
that come and offer to do a trick like that? Do they impress 
you very much? 
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. 
Q. What trick could they have done, when the Payne heirs 
had a closed contract with these three purchasers? · 
A. Possibly they have something up their sleeve. Talk to 
them. 
Q. Do you know of anything? 
~ I am not a lawyer, and, therefore, I would not attempt 
to answer your question. 
REDIRECT EXAMINATION 
By Mr. Branaman: 
Q. Did your son, Jackson, participate with you in this 
matter? 
A. Yes, sir, he has a license and is a salesman. I own the 
business, Edward Palmer and Company, and he is a sales-
man. 
Witness leaves the stand. 
Jackson Palmer, another witness of lawful age; called on 
behalf of the Plaintiffs, after being duly sworn, · testified 
as follows: 
DIRECT EXAMINATION 
By Mr. Branaman: 
A.. You are the son of Mr. Edward Palmer? 
A. Yes, sir. 
page 66 r Q. Are you and he in business together? 
A. Yes, sir. 
Q. What part did you play, if any, in selling the Payne 
farm? 
A. I assisted father in every way I could. · 
Q. Did you go with Mrs. Payne around to see the heirs and 
ltave them sign the contract? 
~ I did. 
Q. Was there any objection as you went around to see them? 
A. No objection with any that we saw, except one daughter 
who was 14 years old. 
Q. She did not sign at the time? 
A. No, sir. 
Q. She afterwards testified in this case? 
A. She did. 
Q. The only objection, so far as you lmow, is with Mr. 
Woodrow Payne? 
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A. That is the only objection that I have heard of, and l 
don't know that, because- I have not been in contact with him 
at all. 
Q. Did he come to see you when he was here from Norfolk? 
A. If so, I did not see him and I heard nothing of it. 
Q. Are you well versed in land values in that neighborhood? 
A. Yes, sir. 
Q. What have you to tell the Court as to that price? 
A. In my opinion, it is a very fair price to both parties. 
I think it is a good price for the buyers and a good price 
for the sellers. The sellers wanted to sell and the buyers 
wanted to buy. 
Q. The buyers have a special use for the property? 
page 67 ~ A. Yes, sir. 
Q. It is located not far a'Yay from their farms?. 
A. It is convenient to all of them. 
Q. How does the price compare with other land values that 
have prevailed in our section? 
A. It is a very good value compared with other properties 
that' are for sale. 
Q. Do you think the price is an adequate price? 
A. I do, and I would like to make one more statement. The 
same man that bought the Leonard place that you referred 
to saw this place, walked over the whole place, and turned 
it down. 
Mr. White: The answer is objected to; it is not proper evi-
dence in this case. 
The Court : The objection is overruled. 
Mr. Branaman: 
Q. What is the name of tl1e man who bought the Leonard 
farm? · 
A. I don't know his initials ; h_is last name is Strole. 
The Court: 
Q. What does the price figure out by the acre? 
A. $75.00 
Q. How does it figure out per acre with farms of that class 
in that community? 
A. With farms of that class it compares very favorably. · 
Q. There are certain characteristics as to fertility an'1, 
water, etc. Is this price of $75.00 per acre the 
page 68 ~average in that vicinity and neighborhood now for 
similar lands, or higher? 
A. I think it is about the average. On this property there 
is considerable waste land and also a good deal of wet land 
in wet seasons. 
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Mr. Branaman : 
Q. The land that is waste and the wet land is along South 
River? 
A. Yes, sir. 
Q. Some swampy land? 
A. I would not consider it necessarily swampy, although 
there is some swampy land. 
Q. There is a good barn? 
A. Yes, sir. 
Q. There is an old brick house? 
A. Yes, sir. 
Q. What about the out-buildings? 
A. There is one-I suppose it is a machine shed and corn 
house combined, that is a good building. The other build-
ings are not very much, just small buildings according to 
my recollection. 
Q. And the fencing is very indifferent? 
A. It is not very good. 
Q. The man who bought the Leonard farm for $75.00 per 
acre is Walter L. Strole? 
A. Yes, sir. 
Q. Did you show him the Payne farm? 
A. Yes, sir. 
Q. And he finally bought the Leonard farm? 
page 69 r A. Yes, sir. 
Q. Are you acquainted with the Leonard farm? 
A. Yes, sir. 
Q. Do you know the group of buildings on the Leonard 
~? . 
A. Yes, sir. 
-Q. Compare the Leonard farm buildings with the Payne farm 
buildings? Are they not much better and more ~xtensive? 
A. The Leonard place has an exceptionally good house; 
. · all outbuildings are in good condition, and the barn is larger 
than the Payne barn, but it is not as new. 
'The Court : It does not occur to me that this question will 
go as to what we are trying to establish as to the adequacy 
of the price offered for the Payne farm. 
Mr. Branaman: 
Q. Did you talk to Mr. Howell about this farm? 
A. No, sir. 
Q Your father talked with him? 
A. He told me that he did. 
--. 
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NO CROSS EXAMINATION 
Witness leaves the stand. 
The Court: 
Q. Does the Guardian ad Litem wish to introduce any 
· e,idence? 
- Mr. Franklin: The Guardian ad Litem leaves the interests 
of his· wards in the hand of the Court. 
• .•· I 
page 70 ~REBUTTAL TESTIMONY FOR DEFENDANTS: 
· J. V. Howell recalled. 
DIRECT EXAMINATION 
By Mr. White: 
Q. Mr. Palmer has indicated in his testimony that, after 
the conkact between Mr. Houff and the others with the 
Payne heirs had been closed, you and Mr. East came to him 
and tried ·to have him do some "trick", as he termed it: Will 
you explain what your conversation with Mr. Palmer was? 
A. I have had a few transactions in real estate and been able 
to make different arrangements with different people, and 
I went for information to see if there was any way we could 
get the place. I had not seen the contract, and I did not 
know, and l\iir. East did not seem to know anything about it. 
He just said he had signed a paper, and I thought there might 
be some way we could all reach an agreement out of Court 
so that I could get the place. . 
Q. You went to see him to see if there was any way you 
could acquire the interests the other parties had under the 
contract? 
· · A. Yes, sir. I would like to state about the telegram. 
Mr. Jim Payne came to see me; that was the first knowledge 
I had of the sale, and he told me they had sold the place, 
but he said ·woodrow refused to sign the contract, and when 
I went through Waynesboro that night I sent Mr. 
page 71 ~Woodrow Payne a telegram. This contract had 
bee~ sigend, and my understanding was that it had 
been carried to Norfolk to pe signed by him, and he refused 
to sign it, and I merely sent him a telegram, stating that 
I would like to see him before he did sign it. 
NO CROSS EXAMINATION 
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Witness leaves the stand. 
ATTEST: 
This the 24th day of May, 1941, to Defendants' Certificate 
No. 1, the same having been tendered to the undersigned 
on the 23rd day of May, 1941., after notice to Plaintiff's at-
torney, as required by law. 
FLORIDUS S. CROSBY, 
Floridus S. Crosby, Acting Judge 
of the Circuit Court of Augusta 
County, Virginia. 
page 72 ~ DECREE APPROVING AND CON-
FIRMING CONTRACT AND SALE 
AND DIRECTING G. H. BRANAMAN AS SPECIAL 
COMMISSIONER, TO EXECUTE AND DELIVER 
DEED TO PURCHASERS, ENTERED APRIL 
1, 194:1. 
This cause came on this day to be heard upon the com-
plainants' bill and e~hibit therewith filed, upon process duly 
returned executed on Woodrow F. Payne and Frances K. 
Payne, his wife, Anna V. Payne, Dorothy E. Payne, Pauline 
P. Payne, and Elva Jean Payne, the last four of whom are in-
f~.nts, upon the appointment of Humes J. Franklin as Guardian 
ad litem for the infant defendants, upon the answer of the 
said Guardian ad litem as such for the infant defendants, as 
well as upon the answer of the said infant defendants by their 
·Guardian.ad litem, duly verified, upon the answer of Anna 
V. Payne of the age of 19 years, Dorothy E. Payne of the 
age of 17 years, and Pauline P. Payne of the age of 14 years, 
duly verified, upon the answer of Woodrow 11,., Payne, and 
exhibit filed therewith, upon notice duly executed on the de-
ff'ndants for taking depositions, and the taking and filing 
of the same herein pursuant to said notice, upon the setting 
of this clause for hearing on the 19th day of March, 1941; 
whereupon came Abner F. ,veaver, Tazwell 0. Tench, and 
Arthur E. Houff, and by leave of Court filed their petition, 
a.nd are made parties hereto, upon the further taking of evi-
dence ora tenus before the bar of the Court, and upon the 
argument of counsel : 
On. consideration wheerof, the Court doth AD-
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page 73 }JUDGE,. ORDER and DECREE that the farm of 
which John J. Payne died intestate, seized and pos- · 
sessed, lying and being near Lipscomb, in South River Dis-
trict of Augusta County, Virginia, on the water of South. River, 
containing 160 Acres, is not susceptible of partition and div-
ision in kind between the eleven children, all of whom are 
parties to this cause, and are equal owners of the said farm, 
subject to the vested dower of Viola J. Payne, the widow of 
the said John J. Payne, dec'd., and that a sale of the said 
farm is necessary in order to effect a partition, and such sale 
will promote the best interests of the owners thereof. 
It appearing from the bill and exl1ibit therewith filed, and 
the proceedings herein, that by a contract of January 30, 
1941, Viola J. Payne, in her own right, and as Administratrix 
of the estate of John J. Payne, dec'd., Margie Payne East and 
Harry W. East, her husband, Thelma Payne Beverage, and 
. Edgar L. Beverage, her husband, Wilson H. Payne and Anna 
Bell H. Payne, his wife, Mary Payne Odom and Robert Odom, 
her husband, Captain E. Payne and Margaret K. Payne, his 
wife, Sylvester J. Payne ·and Rosa B. Payne, his wife, Anna 
V. Payne, Dorothy E. Payne, and Elva Jean Payne, sold the 
said farm to Arthur E. Houff, Tazwell 0. Tench, and Abner 
F. Weaver, at the price, and upon the terms and conditions 
therein provided, to which contract Woodrow F. Payne, in 
his answer, objected, on the sole ground that the JJrice 
agreed was not an adequate or satisfactory sum; 
page 74 }and it further appearing from the depositions taken 
and filed herein, as well as from the testin1ony of 
witnesses heard ora tenus before the bar of the Court, that 
the price agreed for the said farm is fair and adequate, 
clearly shown by the evidence, the Court, therefore, is of the 
opinion to, and doth hereby ratify, approve and confirm the 
said contract and sale at the price and upon the terms and con-
ditions thereof, ancl doth make the contract binding as a 
judicial sale on all of the co-owners of the said farm and their 
consorts, parties to this suit, with the exception, however, 
that the real estate brokers, Edward Palmer and Company, 
who negotiated the sale, shall receive for their services from 
the. 1mrchase money only the commissions :fixed by law fo1• 
the sale, if it had been made by a Special Commissioner there-
unto appointed by the Court for the purpose. 
. The Court doth ADJUDGE, ORDER and DECREE that 
· G. H. Branaman be, and he hereby is, appointed as Special 
Commisssione_r, whose duty it shall be to make, execute and 
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deliver a deed, with Special Warranty of Title, conveying 
the said farm to the purchasers, · as required by the said con· 
tract, in which said deed the purchasers shall unite, e.vi· 
dencing their assumption of the payment of the Federal 
Land Bank liens, for which services he shall receive a fee 
of $10.00, and cotemporaneously with the delivery of the said 
deed, he~ shall, as Special Commissioner, collect all of the 
cash purchase money, and from it he shall pay the 
page 75 ~real estate agents their commissions as fixed herein, 
but before he shall act under this decree, he shall 
execute bond before the Clerk of this Court in the penalty of 
$3000.00 with approved security, conditioned according to law . 
.And the Court doth further ADJUDGE, ORDER and DE· 
CREE that this cause stands referred to one of the Master 
Commissioners of this Court, whose duty it shall be to take, 
state and report an account showing : 
(1) The value of the commuted dower of Viola J. Payne, 
the widow of John J. Payne, dec'd., in the real estate fund; 
( 2) The transactions of Viola J. Payne, as the Adminis-
tratrix of the estate of the deceased; 
( 3) The costs and expenses of this suit and sale in which 
shall be included a reasonable fee to G. H. Branaman, Counsel, 
for services rendered, taxable against the cash fund, ex-
cepting the share of Woodrow F. Payne, who is represented by 
counsel; 
( 4) To whom, and in what proportions, the balance of the 
fund shall be distributed; and 
( 5) .Any other matters deemed JJertinent, etc. 
Counsel for Woodrow F. Payne objecting to the entry of this 
decree and -stating to the Court he desired to appeal therefrom, 
the Court doth order that the said Woodrow F. Payne, or some-
one for him, shall give a suspension bond with surety, 
page 76 ~in the amount of Two Thousand Dollars ($2000.00), 
within five ( 5) days from the entry of this decree, 
which said bond shall be conditioned accoring to law and 
shall suspend the operation of this decree for a period of 
sixty ( 60) days from the giving of said bond in order that an 
appeal may be perfected to the Supreme Court of Appeals of 
Virginia. 
page 77 ~State of Virginia, 
County of Augusta, to-wit: 
I, Harry Burnett, Clerk of the Circuit Court of Augusta 
County, Virginia, do certify that the foregoing is a true trans-: 
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cript of the record and proceedings of said Court in the cause 
of Viola J. Payne, et als v. Woodrow F. Payne, et als, as 
the same appears on file and record in the Clerk's Office of 
said Court. I further certify that it has been made to appear 
to me that the notice required by Section 6339 of the Code of 
Virginia of the intention of Woodrow F. Payne and Frances 
K. Payne, his wife, defendants in said case to apply for this 
transcript for the purpose of appeal has been given to the 
attorney of record for the plaintiffs in said case. 
Given under my hand this the 26th day of May, 1941. 
Fee for this transcript-$2!.00 
A Copy~Teste : 
M. B. WATTS, Clerk. 
HARRY BURNETT 
Clerk of the Circuit Court 
for Augusta County, Va. 
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